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The October Term of the United States 
Supreme Court began on the 9thinst. An 
examination of the docket dethonstrates the 
advantages and relief afforded by the estab- 
lishment of the new courts of appeals. While 
the docket of the October term in 1892 at 
the opening contained one thousand one hun- 
dred and eighty-three cases, there are but 
one thousand and twenty-five now awaiting 
the court’s attention. This is said to mean 
that, within a period of seven years, if the 
present rate of decrease is maintained, none 
but current cases will confront the court, a 
condition of things which will be satisfactory 
both to the court and to litigants. The new 
cases to be heard this term include a number 
of unusual interest and importance. Promi- 
nent among them are the appeals by Ab Sing 
and four other Chinese from the judgment of 
the United States District Court for the 
northern district of California which will 
bring up for determination the construction 
of the Geary Chinese Law. The Mormon 
Church case is another of importance and in- 
volves the disposition of the funds arising 
from the sale of the church property, which 
under the Edmunds anti-polygamy act was 
placed in the hands of areceiver. Three 
railroad cases will attract general attention. 
One of them is the appeal of Lemon, the 
Lake Shore engineer who refused to haul his 
train because it eontained some cars from the 
Ann Arbor railroad upon which a strike of 
the employees was in progress. The other 
two present the question of how far the States 
may goin the matter of assessing railroad 
property and fixing freight rates. One comes 
from Indiana and involves the construction 
of a tax law passed by the legislature of that 
State, under the operations of which the. rail- 
road companies claim that an undue assess- 
ment of corporate property was permitted. 
The State courts have upheld the validity of 
the statute. The other case comes from 
Texas and involves a question of vital im- 
portance to railroads. It is an appeal by the 
State board of railroad commissigners from 
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the judgment of the Circuit Court delivered 
by Judge McCormick to the effect that a 
certain schedule of freight rates promulgated 
by the board is unreasonable and confiscatory 
in its application and therefore void. A 
question will also arise in this case which is 
new, at least in its application to railroad 
securities, whether bondholders represented 
by trustees, have such rights in the matter of 
railroad rates as will enable them to maintain 
a bill in equity in the nature of an injunction, 
to prevent the board of railroad commission- 
ers from enforcing a schedule of unreason- 
able and ruinous rates, upon the ground that 
such action will impair the security of their 
bonds. This is an exceedingly nice question 
and one which, in effect, involves not only 
the value of railroad securities, but also the 
very lives of railroads themselves. 


A case decided by the United States Su- 
preme Court the last term and which on ac- 
count of its lack of substantial value, we 
failed to notice, has given rise to consider- 
able good natured chaff in legal periodicals, 
at the expense of the august court which 
rendered it. The momentous question pre- 
sented was whether a tomato is a fruit or 
a vegetable under the Tariff Act, the im- 
porter insisting that it is a fruit and not 
subject to duty while the collector claimed 
that it was a vegetable and therefore subject 
to duty. What difficulty there was in the 
matter arose from the fact that ‘‘fruit’’ and 
‘‘vegetable’’ are not botanical terms, so that, 
scientifically speaking, there is no classifica- 
tion of plants corresponding to them. The 
court was therefore compelled to look to the 
popular meaning of the words. ‘‘Vegetables’’ 
says the court, ‘‘are such things as are eaten 
after the soup and fish, along with the meats 
while fruits are eaten after the meats as des- 
sert. Therefore, because tomatoes are eaten 
after the soup and fish, along with the meats, 
they are vegetables.’’ Of this argument the 
Omaha Mercury facetiously remarks: ‘‘This 
reasoning shows that the court is composed 
of persons who are at least judges of good 
dinners. But it is submitted that the court’s 
premises are not universally true. Perhaps 
at the aristocratic tables where the members 
of the court eat, pork and apple sauce have 
no place ; but at the tables of the people, that 
combination of meat and fruit is a favorite 
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dish. Indeed, the love of the masses for it 
is so great that it is feared they will continue 
to eat it, notwithstanding they thereby vio- 
late legal definitions and practically, if not 
technically, put themselves in contempt of 
court. So, on the other hand, pumpkin and 
squash, which every one knows to be vege- 
tables, are by plebeian folk made into pies 
and eaten as dessert. 

Going still further, it is conjectured that 
even at the court’s own table its judgment on 
this question of fruit and vegetable must of- 
ten be sorely tried. If we mistake not, it is 
customary at fashionable tables to serve 
sliced lemons and raw oysters together, and 
then there is roast mutton with jelly, and 
on Thanksgiving day there is turkey with 
cranberries, and for that matter there is a 
kind of tomato marmalade which may be 
eaten after the dinner with the cake. Other 
instances will suggest themselves. 

All things considered, the opinion of the 
court stands upon an extremely narrow basis. 
Let it be understood that we are not finding 
fault with the court’s conclusion in the case 
before it. On the contrary, we are inclined 
to think with the court that the tomato is a 
vegetable. But we observe with regret that 
the court has taken its illustrations, not from 
the daily walk and conversation of common 
people, but from the ways of fashionable so- 
ciety at swell dinners. It is not the law we 
complain of; but that French chefs and im- 
ported head waiters should make it. ‘Vege- 
tables are such things as are eaten after the 
soup and fish.” Had the court added that 
they are never eaten after the second course 
of wine, our humiliation would have been 
complete.’’ 








NOTES OF RECENT DECISIONS. 


Fish Laws—Cvose Season.—The case of 
State v. McGuire, 33 Pac. Rep. 666, decided 
by the Supreme Court of Oregon, is instruct- 
ive on the subject of offenses under the fish 
laws. It is held that under Sess. Laws 1891, 
p- 33, entitled an act ‘‘to protect salmon in 
the State of Oregon,’’ as amended by Sess. 
Laws, 1893, p. 145, making it lawful to catch 
salmon between 6 o’clock Saturday night and 
§ 9’clock Sunday night in any waters of the 





State, or in the Columbia river between 
August 10th and September or in other 
streams between November 1st and Decem- 
ber 15th, and making it unlawful to have in 
one’s possession salmon ‘‘which may be 
caught in any of these streams as aforesaid,’’ 
it is not an offense to have in one’s posses- 
sion, during a close season, fish caught out 
of the State, or from a stream during an open 
season. A lucid and well written opinion is 
rendered by Lord, C. J., in which the lead- 
ing cases are cited and discussed. 





Mecuanic’s Lren—LANDLORD AND TENANT 
—ForFEITURE OF LEASE — WaAIver—EqQui- 
TABLE Lien.—The Supreme Court of Illinois 
decides in the case of Williams v. Vander- 
bilt, that under Rev. St. 1891, ch. 82, §§ 1, 
2, which give a lien to mechanics for build- 
ings erected under contract ‘‘with the owner 
of any lot or piece of land,’’ such lien ‘‘to 
extend to an estate in fee for life, for years, 
or any other estate which such owner may 
have,’’ a mechanic who does work on a build- 
ing under contract with the lessee, whose 
lease is forfeitable on non-payment of rent, 
has no lien as against the lessor after the 
lease has been so forfeited, since a lien on 
the leasehold estate is subject to all the con- 
ditions of the lease. They also hold that 
where a lessor declares forfeited for non- 
payment of rent a lease given to three lessees, 
the fact that one of the lessees is willing to 
give up the lease does not render the transac- 
tion a voluntary surrender, and that a delay 
of 23 days in declaring a lease forfeited for 
non-payment of rent does not constitute a 
waiver of the right of forfeiture. It is fur- 
ther held that a mechanic who makes im- 
provements on leased land under a contract 
with the lessee has no equitable lien on the 
lessor’s estate where the lessor has entered 
into no express or implied agreement to pay 
for such improvements. Magruder, J., who 
delivered the opinion, says in reference to 
the main question: 

Appellant’s contract for doing the work and furnish- 
ing the material in altering and repairing the build- 
ing was with the lessee or the lessees of the premises; 
therefore, whatever lien he had under the contract 
extended to the leasehold interest only. Section 1 of 
the lien law (Rey. St. 1891, ch. 82) provides “that any 
person who shall by contract . . . with the owner 
of any lot or piece of land furnish labor or materials 

- in building, altering, repairing, or ornament- 


ing any house or other building or appurtenance 
thereto on such lot , . . shall have a lien upon 
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the whole of such tract of land or lot, and upon such 
house or building and appurtenance, for the amount 
due to him for such labor, material, or services.” 
Section 2 provides that said lien ‘‘shall extend to an 
estate in fee for life, for years, or any other estate, or 
any right of redemption or other interest which such 
owner may have in the lot or land at the time of mak- 
ing the contract.” 2 Starr & C. Ann. St. pp. 1512-1515, 
ch. 82. The party with whom the contract is made by 
the person furnishing the labor or materials is only 
regarded as owner, within the meaning of the law, to 
the extent of the interest which he owns. It is that 
interest which is subjected to the lien. Hickox v. 
Greenwood, 94 Ill. 266. A tenant for life or years 
cannot, by contract, create alien upon the fee. He 
may, by contract, create a lien tothe extent of his 
right and interest in the premises, but no further. 
McCarthy vy. Carter, 49 Ill. 53; Judson y. Stephens, 75 
Til. 255. As appellant’s lien extended to the leasehold 
estate only, it did not take effect upon appellee’s legal 
title. The statute which gives a mechanic a lien is in 
derogation of the common law, and must receive a 
strict construction. Belanger v. Hersey, 90 Ill. 70. It 
will not be applied by the court to cases which do not 
fall within its provisions. Ifthe provisions are not 
broad enough, itis the province of the legislature to 
extend them. Stephens v. Holmes, 64 Ill. 336; Hunt- 
ington v. Barton, Jd. 502. A mechanic’s lien which 
attaches to a leasehold estate is subject to all the con- 
ditions of the lease. Phil. Mech. Liens, § 192; 2 
Jones, Liens, § 1273; 15 Amer. & Eng. Law, p. 21. 
Here one of the conditions of the lease was that, in 
ease of default in the payment of the rent, the land- 
lord could, without notice, declare the term ended, 
and re-enter the premises. A forfeiture will not be 
implied, nor is it favored by the rules of law. 2 
Jones, Liens, § 1278. Butin the present case there 
seems to be no question as to the right of the appellee 
to forfeit the lease under its terms, nor do we see that 
there can be any question as tothe effectiveness of 
the forfeiture which actually took place. The month’s 
rent which was payable in advance on August 21, 
1889, was not paid. When Bartels, one of the lessees, 
was called upon to pay the rent in the early part of 
September, 1889, he stated to appellee’s agent that he 
could not pay it, and that his co-lessees, Crelly and 
Smith, were irresponsible, and unable to pay. Ap- 
pellant knew that Bartels had nothing but a lease of 
the premises before he did any work upon the build- 
ing. He also knew, early in September, that default 
had been made by the lessees in the payment of the 
rent due on August 2list. He and the architect who 
was superintending his work had an interview with 
appellant’s agent on September 10th, in which it was 
conceded that the lessees were unable to pay either 
the rent or the amount due for said work. Appel- 
lant was then informed by the agent that the lease 
would be canceled or forfeited within a few days on 
account of the non-payment of the rent due, but he 
made no offer to pay the rent, so as to keep the lease 
alive, and made no opposition to the threatened for- 
feiture of the lease. The appellee re-entered the 
premises, in pursuance of the terms of the lease, on 
September 13th, and took possession of the same, and 
at once notified appellant that he had done so. On 
September 14th appellant had another interview with 
appellee’s agent, but made no tender of the rent due, 
nor any offer to pay it, nor any complaint that the 
forfeiture of the lease had not been regular and valid. 
If the lease had been forfeited, the holder of the lien 
must pay all arrears of rent to the lessor before he 
can acquire the rights of the lessee thereunder, even 





by purchase. 2 Jones, Liens, § 1273; Rothe vy. Bell- 
ingrath, 71 Ala. 55. 

Counsel for appellant invokes the doctrine that, 
where the landlord elects to accept a surrender of the 
lease, he takes back the premises subject to liens ex- 
isting at the time against the estate of the lessee. It 
was said by this court in Dobschuetz v. Holliday, 82 
Ill. 371, that the voluntary surrender of the lease to 
the owner ofthe fee cannot affect the lien upon the 
estate of the lessee which attached during the exist- 
ence of the lease, and that the merger of the estate of 
the lessee with that of the owners of the fee would not 
destroy the lien. Gaskell v. Trainer, 3 Cal. 334; Phil. 
Mech. Liens, § 192; 2 Jones, Liens, § 1273; 15 Amer, 
& Eng. Law, p. 21. But inthe case at bar there was 
a forfeiture of the lease, and not a voluntary sur- 
render ofit. Itis true that Bartels, one of the les- 
sees, expressed his willingness to have the lease can- 
celed in order to get rid of Crelly and Smith, and have 
a new lease, in which he should have an interest, 
made out to the appellant; and the latter desired » 
new lease to himself when the old one should be for- 
feited. There may be a parol surrender of a written 
lease. Baker v. Pratt, 15 Ill. 568. There may be w# 
surrender by an abandonment of the premises by the 
tenant and an entry into them bythe landlord. 2 
Wood, Land. & Ten. pp. 1169-1173, § 494. An exe- 
cuted agreement to surrender may be operative asa 
surrender. Jd. p. 1169. Execution of a new lease, 
with the tenant’s consent, to another person, who en- 
ters thereunder and pays rent, will amount to a sur- 
render. Stobie v. Dills, 62 Ill. 432. An agreement, 
either express or inferable from the conduct of the 
parties to release the original lessee and accept a new 
tenant, may operate asurrender. Fry y. Patridge, 73 
Ill. 51. An actual and continued change of possession 
by the mutual consent of the parties will amount to a 
surrender by operation of law. Dills v. Stobie, 81 
Til. 202. But wedo not think that an application of 
these definitions to the conduct of the parties herein 
will establish a voluntary surrender ofthe demised 
premises. Crelly and Smith were regarded as being 
averse toa forfeiture of the lease, and were not spoken 
to or consulted about it. Indeed, it was feared that a 
suit might be necessary to extinguish their interest. 
Even if Bartels’ willingness to have the lease forfeited 
could be construed asa surrender on his part, this 
would not affect the right of Crelly and Smith. One 
lessee cannot destroy the rights of his co-lessees, nor 
extinguish their title, by conveying to his lessor- 
Baker v. Pratt, supra. 





MonicrpaL CorPoRATION—OBSTRUCTIONS IN 
Street—Fast Driving —Orpinance—NEG- 
LIGENCE.—It is decided in City of Pueblo v. 
Smith, 33 Pac. Rep. 685, by the Court of 
Appeals of Colorado, that it is negligence 
for a city to maintain within the graded por- 
tion of a street a post over which the wheels 
of a carriage cannot pass in safety, and that 
the question of whether one injured by driv- 
ing over a post in a street was guilty of con- 
tributory negligence is to be determined in- 
dependently of the fact that he was driving 
at a rate of speed for which he was punish- 
able as for a misdemeanor under an ordi- 
nance. ‘Thompson, J., says: 
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The fourth instruction correctly states the law in 
regard to the duty of cities to keep and maintain 
their streets free from obstructions which would be 
dangerous to persons traveling therein. This instruc- 
tion is, however, oojected to because, as counsel 
claims, it declares as matter of law that it is the duty 
of a municipal corporation to keep the entire width 
ofits streets in repair; that the post, if it existed, 
was such an obstruction as to render the city liable 
for the injury it occasioned; and that portion of the 
street shown to be in repair was not sufficient to ac- 
commodate travel thereon. By no analysis of the in- 
struction can the implication be found that the por- 
tion of the street shown to be in repair was not sufli- 
cient to accommodate travel thereon. Neither do we 
think it can be fairly implied from the instruction 
that it is the duty of ‘municipal corporations to 
keep and maintain the entire width ofits streets in re- 
pair, or that the post, if it existed, was such obstruc- 
tion as necessarily rendered the city liable for the 
injury occasioned; but, if these two propositions had 
been given to the jury in direct terms, we do not con- 
ceive that the instructions would be therefore erro- 
neous. Whatever may be the rule applicable to small 
towns, or the country, when a populous city grades 
and preparesits streets for use, and throws them open 
to the public it invites the public to use their whole 
width, and it cannot say, after an injury is sustained 
in consequence of an obstruction in a portion ofa 
street, that part of such street was intended to be 
used and part not. The purpose of opening a street 
is thit it may be traveled. The duty of keeping it in 
a reasonably safe condition extends to one part as well 
as to another, and on principle we are unable to see 
why it should escape liability because an obstruction 
causing an injury was placed on a particular por- 
tion of the street instead of somewhere else. Mont- 
gomery v. Wright, 72 Ala. 411; Saltmarsh v. Bow, 56 
N. H. 428. The instruction, however, does not go to 
this extent, and there is evidence that the part of the 
city where the accident occurred was actually used 
by the public, who avoided the post by going around 
it. Ifthe obstruetion complained of had been com- 
paratively trifling in its dimensions and character, so 
that it was doubtful if the passing over it of the wheels 
of a vehicle would occasion any injury, then it would 
have been for the jury tosay, under proper instruc- 
tions, whether permitting it to continue was negli- 
gence on the part of the city; but there is nothing 
doubtful about the obstruction described by the 
witnesses. We do not think that the wheels of a 
wagon or carriage could safely pass over a post 8 by 8 
inches, or even less, finmly imbedded in the ground 
and projecting above the surface 27 inches. Know- 
ingly suffering such obstruction to remain in a public 
and traveled street was negligence per se, and to have 
so declared it would not have been error. 

The remaining question arises out of the giving of 
the eighth instruction, and the refusal of defendant’s 
instruction. In disposing of this, the effect of the ordi- 
nance upon the question of plaintiff’s contributory neg- 
ligence is the only important matter to consider. The 
proposition submitted by defendant’s counsel is that 
“a city ordinance, passed in pursuance of the power 
conferred by the legislature, has the force of an ex- 
press statute, and every violator thereof isa wrong- 
doer, and ex necessitate negligent in the eyes of the 
law;” and he argues further that, if the plaintiff was 


driving over the street at a greater rate of speed than 
six miles an hour, the city owed him no duty, and 
contributory negligence was conclusively established 
against him. 


This is not the law. If the plaintiff, 





while driving at a rate of speed in excess of that 
limited by the ordinance, had run into and injured 
some other person using the street, the evidence that 
his speed was illegal might have been suflicient proof 
of negligence as against him in the first instance, 
although it would not be conclusive, and it would not 
excuse contributory negligence of the person injured. 
Cooley, Torts (2d Ed.), 804. But it seems to be quite 
well settled that the fact that one is engaged in violat- 
ing the law does not prevent him from recovering 
damages for an injury which could not have been 
avoided by the exercise of ordinary care, unless the 
unlawful act contributed proximately to produce the 
injury. 2 Thomp. Neg. 1161, and cases cited; Beach, 
Contrib. Neg. § 257. In the case of Baker v. Portland, 
58 Me. 199, this precise question was elaborately dis- 
cussed. There, as here, the plaintiff was injured in 
consequence of a defect in a street while driving over 
it. The ordinance made arate of speed greater than 
six miles an hour unlawful. The defendant contended 
that the fact that plaintiff was in the act of violating 
the law at the time of the injury was a bar to the right 
of recovery. The jury were instructed in that case, 
as they werein this, that defendant’s contributory 
negligence must be found by them independently of 
tre mere fact that he was engaged in an illegal act. 
The court held that, while the violation of the ordi- 
nance might subject the offender to a penalty, unless 
the commission of the act contributed to produce the 
injury, the negligence of the defendant was not there- 
by excused; and stated that the true question was 
whether plaintiff was using due and reasonable care 
under all the circumstances, or whether a want of 
care on his part contributed to produce the injury. 





Limitations oF Actions — ACKNOWLEDG- 
MENT.—The Supreme Judicial Court of Massa- 
chusetts hold in Custy v. Donlan, thata writing 
‘*Received of plaintiff the sum of $700 at vari- 
ous times to date, which is hereby acknowl- 
edged’’ is not merely an acknowledgment that 
at certain times in the past, the signer had 
borrowed money from plaintiff but is an ac- 
knowledgment of a present indebtedness and 
hence sufficient to take the debt out of the 
statute of limitations, and that a promise to 
pay is implied from an acknowledgment of a 


debt as an existing debt. Lathrop, J., says: 

We are met at the outset of this inquiry by the 
question of the meaning of this writing. If it isto be 
construed as merely an acknowledgment that, at cer- 
tain times in the past, the signer had borrowed money 
of the plaintiff, it would not be suflicient, for there 
must be an acknowledgment ofa present indebted- 
ness. We are of opinion that the words ‘‘which is 
hereby acknowledged” have a broader meaning. The 
word “which” refers to the word “sum.” The ac- 
knowledgment is an acknowledgment as of the date 
when made. The language used is to be construed as 
ifit were: “I have received of Patrick J. Custy the 
sum of seven hundred dollars at various times to 
date, which sum of money I now acknowledge.” If, 
then, there is the unqualified acknowledgment of an 
existing debt, nothing more is needed, as the ac- 
knowledgment was made within six years before the 
bringing of the writ. It is undoubtedly true, as said 
by Chief Justice Morton in Krebs v. Olmstead, 137 
Mass. 504, that “it is not the acknowledgment which 
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renews or revives the debt. The question is whether 
there has been a new promise within six years, of 
which the acknowledgment is evidence more or less 
controlling.” But it is also true that an unqualified 
acknowledgment of a debt as an existing debt is con- 
elusive. This is conceded by all the authorities in 
England, whence we derive our statute on this sub- 
ject, and in this commonwealth, from the case of Tan- 
ner v. Smart, 6 Barn. & C. 603, to the present day. 
The difficulty has arisen in cases where the debtor 
went beyond an acknowledgment, and used language 
which rendered it doubtful whether a promise to pay 
could fairly be implied. Thus, in Tanner v. Smart, 
Lord Tenterden, C. J., said: ‘“‘Upon a general ac- 
knowledgment, where nothing is said to prevent it, a 
general promise to pay may, and ought to be, im- 
plied.” The law on this subject is thus stated 
in Philips v. Philips, 3 Hare, 281, 299, by Vice 
Chancellor Wigram: ‘The legal effect of an ac- 
knowledgment of a debt barred by the statute of 
limitations is that of a promise to pay the old debt, 
and for this purpose the old debt is a consideration in 
law. In that sense, and for that purpose, the old debt 
may be said to be revived. Itis revived as a consid- 
eration for a new promise. But the new promise, 
and not the old debt, is the measure of the cred- 
itor’s right. Ifa debtor simply acknowledges an old 
debt, the law implies from that simple acknowledg- 
ment a promise to pay it, for which promise the old 
debt is a sufficient consideration; butif the debtor 
promises to pay the old debt when he is able, or by 
installments, or in two years, or out of a particular 
fund, the creditor can claim nothing more than the 
promise gives him.” In Mitchell’s Claim, L. R. 6 Ch. 
App. 822, the rule is thus stated, tothe same effect, 
but more concisely, by Lord Justice Mellish: ‘*There 
must be one of these three things to take the case out 
of the statute. Either there must be an acknowledg- 
ment of the debt, from which a promise to pay is to 
be implied, or, secondly, there must be an uncondi- 
iional promise to pay the debt; or, thirdly, there 
must be a conditional promise to pay the debt, and 
evidence that the condition has been performed.” To 
the same effect are other English cases. Chasemore 
vy. Turner, L. R. 10 Q. B. 500; Quincey v. Sharpe, 1 
Exch. Div. 72; Skeet v. Lindsay, 2 Exch. Div. 314; 
Green v. Humphreys, 23 Ch. Div. 207; Firth vy. Slings- 
by, 58 Law T. (N.S.) 484. These rules have been 
often recognized in this commonwealth. Thus, in 
Barnard vy. Bartholomew, 22 Pick. 291, it was said by 
Mr. Justice Dewey: “Applying the familiar rule, 
now well settled in this commonwealth, that in most 
cases there must be either an express promise to pay 
or an unqualified acknowledgment of present indebt- 
edness, and this unaccompanied by any evidence 
showing a determination not to pay, we think the 
case of the plaintiff may well be sustained.” In this 
case the debtor wrote: ‘I will thank you to let me 
have your account that you hold against me; also, I 
will thank you to state to me the credit that you have 
given me. You may depend on seeing me at your 
office on Monday next. I will endeavor to settle all 


‘my accounts with you. Perhaps I shall not be able 


to pay the money. If not, we can find some way to 
settle.’ This was held to be a sufficient acknowledg- 
ment to take the case out of the statute. In Penni- 
man v. Rotch, 3 Metc. (Mass.) 216, it is said by Chief 
Justice Shaw: ‘The fact to be proved is a new prom- 
ise to pay the debt. This may be inferred from an 
express and unqualified admission that the debt is 
due, but not from remote implication, or doubtful or 
equivocal words.” See, also, Bailey v. Crane, 21 Pick. 








323; Woodbridge v. Allen, 12 Metc. (Mass.) 470; 
Roscoe vy. Hale, 7 Gray, 274. In Walsh v. Mayer, 111 
U. 8.31, 4Sup. Ct. Rep. 260, in answer toa letter 
from the holder of a note secured by mortgage, call- 
ing attention to the want of insurance on the mort- 
gaged property, and saying, “Theamount you owt 
me on the $2,500 note is too large to be left in such 
an unprotected condition, and I cannot consent to it,” 
the mortgagors replied that they expected to insure, 
in about four months, twice that amount and added: 
“We think you will run no riskin that time, as the 
property would be worth the amount due if the build- 
ing was to burn down.” This was held to be an ac- 
knowledgment of an existing liability. Judgment on 
the verdict. 





Contract—Vatipity — Pustic Poricr— 
Brmopine FoR Pusiic Printinc.—The New 
Jersey case of Brooks v. Cooper, brings up 
an interesting question as to contracts void 
on account of public policy. The facts in the 
case are that B and C, each being the owner 
of a newspaper belonging to the same leading 
political party in a county, in which, under 
and by virtue of an act of the legislature the 
governor, secretary of State, and comptroller, 
or the majority of them, were empowered to 
select in such county only one newspaper be- 
longing to such political party, having refer- 
ence, in such selection, ‘‘to the paper having 
the larger circulation,’’ agreed in writing 
that, in order to allay and stop the antago- 
nism and rivalry existing between them, that 
in case of the designation of either paper to 
publish the laws, the net amount received for 
this service, should be equally divided be- 
tween the newspapers, and that their news- 
papers, should be alternately selected and 
designated for the purpose of publishing the 
laws. It was held that the agreement con- 
travened the provisions of the statute vesting 
the authority and power of such selection in 
in the governor, secretary of State and comp- 
troller, and was contrary to the policy of the 
statute, which required the publication of the 
laws in the newspaper having the larger cir- 
culation in such county, and thus was con- 
trary to sound public policy, and void. The 
following contains the substance of the very 
long opinion of Lippincott, J. : 

Turning to the judicial decisions upon this sub- 
ject, we find them so numerous, and of such variety, 
that a consideration of them, at any length, is not 
practicable. The general principles governing the 
matter are well established by a long line of authori- 
ties, and in the case now before the court they do not 
appear difficult of application. It has been declared 
that public policy is a variable quality, but the prin- 
ciples to be applied have always remained unchanged 


and unchangeable; and public policy is only variable 
in so far as the habits, capacities, and opportunities of 
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the public have become more varied and complex. 
The relations of society become, from time to time, 
more complex; statutes defining and declaring pub- 
lic and private rights multiply rapidly; and public 
policy often changes as the laws change, and there- 
fore new applications of old principles are 
required. Davies v. Davies, 36 Ch. Div. 364. What- 
ever tends to injustice or oppression, restraint 
of liberty, restraint of legal right; whatever 
tends to the obstruction of justice, a violation of 
a statute, or the obstruction or perversion ofthe ad- 
ministration of the law; whatever tends to interfere 
or control the administration of the laws as to execu- 
tive, legislative, or other official action— whenever 
embodied in, and made the subject of, a contract, the 
contract is against public policy, and therefore void, 
and not susceptible of enforcement. All contracts 
prejudicial to the interest of the public, such as con- 
tracts tending to prevent competition, whenever the 
statute or any known rule of law requires it, are void. 
1 Add. Cont. 263. The statute here was intended to 
encourage rivalry as to the matter of the circulation of 
the newspaper intended for selection, and the policy 
of the statute was the greater benefit to the public in 
the selection, when it declared that the matter of ex- 
tent of circulation should be regarded; and any con- 
tract tending to interfere with the beneficial opera- 
tion of the statute was unlawful, as against the policy 
of the law. Gulick v. Ward, 10 N. J. Law, 87; Jones 
v. Randall, Cowp. 39; Blachford v. Preston, 8 Term. 
R. 95; Mitchell v. Smith, 1 Bin. 120. Chief Justice 
Kirkpatrick, in Sterling v. Sinnickson,5 N. J. Law, 
871, declared that if the consideration be against pub- 
lic policy, it is insufficient to support the contract; 
and Justice Russell, in the same case, said: “It isa 
general principle that all obligations for any matter 
operating against the public policy andthe interests 
of the nation are void.”’ There are many illustrations 
of the application of this principle, closely allied to 
the present case. An agreement to withdraw an 
election petition in consideration of money was void. 
Coppock v. Bower, 4 Mees. & W. 361. <A note execu- 
ted in consideration of the payee agreeing to resign a 
public office in favor of the maker, and using his in- 
fluence to appoint the latter’s successor, is void. 
Meacham y. Dow, 382 Vt. 721. So, to the same effect, 
upon a contract of alike nature and quality, will be 
found the case of Parsons v. Thompson, 1 H. BI. 322. 
A note givenin consideration of forbearance of bid- 
ding at Sheriff’s sale of real estate was held to be 
without consideration, on the ground that it is the 
policy of the law to encourage bidding at sales on ex- 
ecution. Jones v. Caswell, 3 Johns. Cas. 29. The pol- 
icy of the law encourages free competition and con- 
tracts in avoidance of that policy are void. Id.; 
Doolin v. Ward, 6 Johns. 194; Thompson v. Davies, 33 
Johns. 112; Bank v. Sprague, 20N. J. Eq. 160; Mor- 
ris v. Woodward, 25 N. J. Eq. 32. So in relation to 
contracts to control public officials or electors, with 
an illegal tendency. Thomas; v. Edwards, 2 Mees. & 
W.218. Agreements to obtain pardons. Hatzfield v. 
Gulden, 7 Watts, 153; Kribben v. Haycraft, 26 Mo. 
396; State v. Johnson, 52 Ind. 197; Haines v. Lewis, 
54 Iowa, 301,6 N. W. Rep. 495. Contracts for ser- 
vices known as “lobby services.” Trist vy. Child, 21 
Wall. 441. Contracts for moneys lent to another to 
aid him in securing an office. McGuire v. Corwine, 
101 U. S. 108. Contracts for service of a canvasser at 
aprimary election. Keating v. Hyde, 23 Mo. App. 
555. A promise of reward for influence to secure an 
ce. Nichols v. Mudgett, 32 Vt. 546. A promise to 
the director of a corporation to resign. Guernsey 





v. Cook, 120 Mass. 501; Noel v. Drake, 28 Kan. 265; 
Forbes v. McDonald, 54 Cal. 98. Assignment of sal- 
ary notdue. Bliss v. Lawrence, 58 N. Y. 442. The 
unearned half-pay of retired army officer is not as- 
signable. Swenk v. Wyckoff, 46 N. J. Eq. 560, 20 Atl. 
Rep. 259. An agreement to renounce an executor- 
ship. Ellicott v. Chamberlin, 38 N. J. Eq. 604. An 
agreement on the part of a caveator to withdraw his 
opposition to the laying out of a public road. Smith 
v. Applegate, 23 N. J. Law, 352. These are instances 
of contracts in contravention of sound public policy, 
and therefore void. 


Turning to those casesin which the contracts are 
charged to be contrary to public policy, because in 
contravention of the provisions of some public statute, 
or ofits policy, we find the illustrations of decided 
cases just as numerous and varied. The general rule 
is that all agreements or contract, whether sealed or 
otherwise, in contravention of statutes, are void (1 
Add. Cont. p. 388, § 253, and cases cited in note 1), and 
all contracts in contravention of the policy of an act of 
the legislature are illegal and void (Jackson v. Davi- 
son, 4 Barn. & Ald. 695; Rogers vy. Kinston, 10 Moore, 
102, 2 Bing. 441; Murray v. Reeves, 8 Barn. & C. 425; 
Hall v. Dyson, 16 Jur. 270, 21 Law J. Q. B. 224; Hills 
v. Mitson, 8 Exch. 758; Cannon v. Cannon, 26 N. J. Eq. 
316). Contracts having for their object the violation, 
defeat, or evasion of a statute are illegal and void. 
Blasdel v. Fowle, 120 Mass. 447. And when the object 
of the contract is to obstruct duty, by defeating the 
letter or spirit of the law, the courts will not enforce 
the agreement. It must not contravene the provision 
or policy of a public law. Cannon v. Cannon, .26 N. J. 
Eq. 316; 9 Amer. & Eng. Enc. Law, p. 907. And a 
contract may be illegal, although not in contravention 
of the specific directions of a statute, if it be opposed 
to the general policy and intent thereof. Staines v. 
Wainwright, 6 Bing. N. C. 174; Philpott v. St. George’s 
Hospital, 6 H. L. Cas. 338, 347; Collins v. Blantern, 1 
Smith, Lead. Cas. pt. 1, p. 680. Itis not necessary 
that the statute should contain words of positive pro- 
hibition. De Regnis v. Armistead, 10 Bing. 110. The 
contract here in question, between the appellants and 
the respondent, on its face, assumes control of the 
disposition of the selection to publish the laws. It 
was not within their intention, as appears by the con- 
tract and the evidence, that either one of the members 
of the public body designated by law to make this 
selection should have the slightest voice in the per- 
formance of their duty under the statute. So far as 
this contract is concerned, there might as well have 
been no existence of any such selecting power, or any 
statute upon the subject. This contract was substi- 
tuted in the place of the statute, and, so far as the 
contract is to be considered and interpreted, the stat- 
ute no longer had any force or effect. The contract 
wasa subversion of the statute. Regardless of the 
reason of the statute, and the public benefit to be 
derived from its administration, for the purpose of 
allaying a personal antagonism between themselves, 
by their agreement, they dictated to the public body 
provided by law to administer this statute,—a course 
of action without reference to those provisions which 
designate the objects, purposes, and policy of the 
legislature inits enactment. No grosser form of 4 
contract in contravention of the provisions and policy 
of the statute could be demonstrated. The contract 
itself, and its tendency, are the tests of its legality. 
The results which are produced are not the proper 
tests, although here the results are those which are 
also interdicted by sound public policy. Its tendency 
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was, and the result was, to influence official action, 
regardless of the plain provisions of the statute. 

In the case of Gulick v. Ward, 10 N. J. Law, 87, the 
agreement was that Bailey agreed to give Gulick $1,000 
on condition that Gulick would forbear to propose or 
offer himself to the postmaster general to carry the 
mail on a certain mail route. There was no public 
auction of a contract, nor was the postmaster general, 
as the case appeared, bound by statute, except, per- 
haps, by implication, to award the contract to the 
jowest bidder. He was bound to advertise for bids, 
and did so. Bailey and another bid in opposition to 
each other, and the contract was awarded to Bailey. 
The agreement was held void as contravening the 
statute of United States, and against public policy. 
Any contracts which have for their object the influ- 
encing the action of public officials are void as against 
public policy. Ayer v. Hutchins, 4 Mass. 370; 1 Add. 
Cont. § 253, p. 388, note 1. An agreement whose 
object or tendency is to influence any officer of the 
State in the performance of a legal duty, partially or 
completely, is void. Lucas vy. Allen, 80 Ky. 681; 
O’Hara v. Carpenter, 23 Mich. 410; Caton v. Stewart, 
76 N. C. 357. It is distinctly héld that an agreement 
for compensation for procuring a contract from the 
government of our own or that of another country ts 
against public policy, and void. Tool Co. v. Norris, 2 
Wall. 45; Oscanyan v. Arms Co., 103 U. S. 261. An 
agreement between two candidates for the same office, 
that one shall withdraw, and the other, if successful 
in the attempt to obtain the office, shall divide the fees 
with him, is void as against sound public policy. 
Gray v. Hook, 4 N. Y. 449; Hunter v. Nolf, 71 Pa. St. 
282; Osborne v. Williams, 18 Ves. 379; Ashburner v. 
Parrish, 81 Pa. St. 52; Gordon v. Dalby, 30 Iowa, 223. 
All agreements, for financial consideration, to control 
or influence the business operations of the govern- 
ment, or the appointment of public officers, are void 
as against public policy, without reference to the 
question whether improper measures are contemplated 

* or used in their execution. The law looks to the gen- 
eral tendency of such agreements, and it closes the 
door to temptations, by refusing them recognition in 
the courts. Tool Co. v. Norris, 2 Wall. 45. See col- 
lection of decisions in note by Hare & Wallace, 1 
Smith, Lead. Cas. pt. 1, p. 676, etc., down to the year 
1866, and a further collection of leading cases in notes 
to volume 3, p. 875, ete., Amer. Eng. Enc. Law. And 
so considerations of the same kind, of inferior mo- 
ment, apply whenever the necessary or even probable 
effect of the contract will be to divert any public 
servant from the path of duty, or cause favoritism or 
interest to prevailin the determination of questions 
which should be examined with a view to the general 
good, and the just claims of the parties in interest. 
Satterlee v. Jones, 3 Duer, 102. 








ACTIONS BY FOREIGN RECEIVERS. 


§ 1. Suit by Foreign Receiver.—The well 
established rule, both upon principle and by 
the great weight of authority, is that the func- 
tions and powers of a receiver are territori- 
ally limited. The court appointing him can 
confer no authority which he can exercise, as 
a matter of right, in a foreign jurisdiction. 
He cannot go into another State to take pos- 





session of the debtor’s property, nor can he 
maintain an action in the courts there on be- 
half of the estate which he represents. The 
comity of States, which recognizes the judi- 
cial decisions of a tribunal in a foreign juris- 
diction, is not applicable in such a case. This 
ruling is based upon the very nature of the 
receiver’s office. He is the representative, 
the agent, the mere creature of the court. 
He has no power except as conferred upon 
him by the order of his appointment and the 
course and practice of the court; no title to 
the debtor’s property vests in him, nor any 
right of possession, except as may be directed 
by the court; he is the officer of the court, and 
has been aptly called the hand of the court; 
the court, not he, has care of the property in 
dispute ; the money in his handsis in custodia 
legis for whoever can make a title to it; his 
appointment is a sequestration of the property 
confided to him, but the title is unaffected; 
it is like the levy of a sort of equitable exe- 
cution, by means of which the court makes a 
general appropriation of the debtor’s property, 
leaving questions of who may be finally en- 
titled thereto to be determined thereafter ; 
and the function of the receiver of a court of 
chancery, as the executive arm of the court, 
is not altogether dissimilar from that of a sher- 
iff of a court of common law.! The exercise 
of extraterritorial functions, by the executive 
officer of a court of chancery, involves, in 
principle, the same difficulties that would be 
encountered in the attempt of a sheriff to 
make extraterritorial execution of a common 
law writ. That this apparently extreme 
statement is strictly within the principles ap- 
plicable to such a case becomes manifest, 
when we consider the functions of a receiver 
other than instituting suits in behalf of the 
estate in his hands. No court would hold 
that a receiver could be sued in a foreign 
court, which had acquired jurisdiction of. his 
person; or that a judgment in such a suit 
would bind the estate; or that he could con- 
duct a business in a foreign jurisdiction; or 
employ assistants there; or take possession 
of the debtor’s property; or collect the rents 
of real estate there; or do any of the thous- 
and and one things that he may do, under 
order of the court, to protect and preserve 
the estate. And yet all of these things are 
just as much a part of his office as the bring- 


1 High on Receivers, § 1, et seq. 
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ing of suits. This elementary consideration 
of the nature of the receiver’s office will en- 
able us, when presently we consider that class 
of cases which sustain the right of a foreign 
receiver to maintain an action, to appreciate 
their precise relation to the question and de- 
termine their weight. 

§ 2. The Leading Case: Booth v. Clark. 
—This general doctrine may be said to 
have been firmly established in American 
jurisprudence by the decision by the Supreme 
Court of the United States in Booth v. Clark,” 
which beyond question is the leading case 
upon the subject. There a receiver appointed 
by a court of equity in New York, applied 
for and obtained permission to sue for an 
award made by commissioners of a Mexican 
claim in favor of the debtor. The Circuit 
Court for the district of Columbia, held that 
this suit could not be maintained and dis- 
missed the bill. This decision was affirmed 
on appeal by the Supreme Court, Mr. Justice 
Wayne delivering the opinion, in which after 
noting the absence of any authority for such 
extraterritorial power of official action he con- 
tinues: ‘‘But apart from the absence of any 
such case, we think that a receiver could not 
be admitted to the comity extended to judg- 
ment creditors, without an entire departure 
from chancery proceedings as to the manner 
of his appointment, the securities which are 
taken from him fcr the performance of his 
duties, and the direction which the court has 
over him in the collection of the estate of the 
debtor, and the application and distribution 
of them. If he seeks to be recognized in an- 
other jurisdiction, it is to take the fund there 
out of it, without such court having any con- 
trol of his subsequent action in respect to it, 
and without his having even official power to 
give security to the court, the aid of which 
he seeks, for his faithful conduct and official 
accountability.’’® 

§ 3. Followed by the Federal Courts.— 
The principles underlying this decision have 
never been denied. The State courts which 
have reached a different conclusion have, as 
we shall see later proceeded upon a distinct 
theory ; and the Federal Courts have univers- 
ally recognized the authority of Booth v. 
Clark,* and followed its ruling, both when a 


2 17 How. 822. 
8 Booth v. Clark, 17 How. 822, 828. 
4 Supra. 





receiver appointed by a foreign State court,’ 
and when one appointed by a Federal Court 
in another State® seeks to maintain asuit. In 
a case of the latter kind, where a receiver ap- 
pointed by a Federal Court in Wisconsin 
sought to maintain an action in the United 
States Circuit Court for the southern district 
of New York, dismissed the bill,’ saying: 
‘*The suggestion of counsel, that the Circuit 
Court of this district and the Circuit Court 
for the eastern district of Wisconsin derive 
their authority from the same government 
and the same federal laws, does not meet the 
difficulty. The decision (Booth v. Clark), 
did not proceed upon the sole ground that 
the jurisdiction of New York was foreign to 
that of the Federal Courts, but on the ground 
that such a receivér could not sue in another 
territorial jurisdiction. The Circuit Court 
for this district and the Circuit Court for the 
eastern district of Wisconsin each exercises a 
local and limited jurisdiction, and I am not 
able to withdraw this case from the operation 
of the decision of the Supreme Court above 
cited.’’®> Subsequently the same rule was ap- 
plied to a receiver appointed by a State court 
who sought to maintain an action in a Fed- 
eral Court within the same State. But, be- 
cause of the universality and general applica- 
tion of a national bankrupt law, it has been 
held that a receiver appointed by a State 
court may prove up in bankruptcy a claim on 
behalf of the estate in his charge.'° 

§ 4. Generally Accepted by State Courts. 
—This ruling of the Federal Supreme Court 
has been very generally accepted as authori- 
tative by the State courts." In a very recent 
decision” before the Iowa court, the opinion, 

5 Hazard v. Durant, 19 Fed. Rep. 471. See dictum 
to same effeet in Holmes v. Sherwood, 16 Fed. Rep. 
725, 3 McCrary, 407. Compare Chandler vy. Siddle, 3 
Dill. 477. 

6 Brigham vy. Luddington, 12 Blatchf. 237. 

7 Brigham v. Luddington, 12 Blatchf. 242. 

8 Citing Hope Mut. L. Ins. Co. y. Taylor, 2 Robert, 
278. 

9 Olney v. Tanner, 10 Fed. Rep. 101, affirmed 21 
Blatchf. 540, 18 Fed. Rep. 636. 

10 Ex parte Norwood, 3 Biss. 504. 

11 Farmers’, ete. Ins. Co. v. Needles, 52 Mo. 17; 
Warren v. Union Nat. Bk., 7 Phila. 156; Bartlett v. 
Wilbur, 53 Md. 485; Day v. Postal Tel. Co., 66 Md. 354; 
Moseby v. Burrow, 52 Tex. 396; Ayres v. Siebold, 82 
Iowa, 347, 47 N. W. Rep. 989; Hope Mut. L. Ins. Co. v. 
Taylor, 2 Rob. (N. Y.) 278; Hunt v. Columbian Ins. 
Co., 55 Me. 290; Taylor v. Columbian Ins. Co., 14 Allen, 
353; Filkins vy. Nunnemacher, 81 Wis. 91, 51 N. W- 
Rep. 79. 

12 Ayres vy. Siebold, 82 Iowa, 347, 47 N. W. Rep. 989. 
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Granger, J., adverts to the fact that no such 
recognition is extended to foreign trustees, 
executors or administrators, and says that 
even as to receivers, as to which courts have 
indulged a somewhat more liberal rule, ‘‘there 
is no such right except that it has been fre- 
quently recognized as a matter of comity.’’ 
The opinion continues: ‘*We meet, then, so 
far as this question is concerned, an unbroken 
array of authorities, both elementary and ad- 
judicated, extending through a long course 
of time, denying the plaintiff the right to 
maintain this action, except in so far as the 
rule may be influenced by the fact that in 
certain cases of receiverships, through a spirit 
of comity the courts have extended the rule. 
It is not, however, to be understood that the 
exercise of this spirit of comity is such as to 
make it general. The instances are such 
that they are exceptional rather than general. 
It is very apparent that the courts, in making 
this exception as to receivers, have been 
actuated by a belief that especial reasons ex- 
isted for it in their behalf, when we consider 
that, as to such officers as the plaintiff, the 
right has been so many times and universally 
denied. The reason for the rule we need 
not discuss. That it has merit in its-general 
application should not be questioned. While 
disposed to meet every requirement dictated 
by the law of comity between the States, 
which is the ground upon which we are asked 
to sustain appellant’s view of the case, the 
exercise of such a power, in a judicial way, 
should be guarded and have especial refer- 
ence to the rights of the parties, and the 
rules of law under which they were acquired. 
These parties have come into their present 
relationship as to obligations under a univers- 
ally recognized rule as to remedies, and the 
means for their enforcement. To change 
such arule in so material a particular, after 
their rights are fixed, seems to us an unwar- 
ranted exercise of judicial power. The legis- 
lature evidently recognizing the prohibitive 
rule against them, has provided by statute 
that foreign administrators may be appointed 
to administer the estate in this State, by 
proper qualification; but they are not per- 
mitted to do so merely by virtue of their ap- 
pointment in a foreign jurisdiction. While 
thus, as to one class of representative per- 
sons, the legislature has modified the gen- 
eral rule upon certain conditions it has not 





included therein the class to which the plaint- 
iff belongs. Not designing to attach to that 
fact undue importance, we are, upon the 
whole led to the conclusion that the exercise 
of comity sought for at our hands may, with 
more propriety, be left for legislative thought 
and action.’’® 

§ 5. Same—A Recent Decision.—The 
Supreme Court of Wisconsin, in a case re- 
cently decided" in which an Illinois receiver 
sought to maintain a suit in Wisconsin, says 
in a very lucid opinion: ‘‘The question nat- 
urally arises whether such an officer has any 
power which he can exercise in Wisconsin. 
Certainly the Illinois court could not transfer 
to this receiver any property outside of its 
territorial jurisdiction. * * * This con- 
clusion is founded on reason and sound policy. 
The reason plainly is that a court cannot 
endow its officials with powers beyond its own 
jurisdiction. The stream cannot rise higher 
than the fountain head. Therefore by his 
appointment in Illinois the plaintiff acquired 
absolutely no right or interest in any prop- 
erty owned by Fredericksen in Wisconsin. 
If he acquired no right or interest in Freder- 
cksen’s property in Wisconsin, by what right 
can he bring a suit here to set aside an al- 
leged fraudulent conveyance of property by 
Fredericksen? Suppose he is successful in 
such a suit, we should then have this remark- 
able anomaly: That although this receiver 
cannot come to Wisconsin and take Frederick- 
sen’s property, still he can come here and 
prosecute an action against a third person, 
and show that such third person has no title 
to property as against Fredericksen’s credit- 
ors and triumphantly bear away such prop- 
erty to Illinois to pay creditors. The law 
does not tolerate such an absurdity. The 
fact simply is that the order appointing a re- 
ceiver confers no extraterritorial rights either 
to property or to maintain actions to recover 
property. * * * In default, however, of 
any strictly legal right to maintain this action 
it is urged that it should be allowed ‘to be 
prosecuted on the ground of judicial comity. 
This phrase may mean little or much. It is 
as vague in meaning, as it is pleasing in 
sound. The plaintiff is an officer of an IIli- 
nois court—a sort of a sheriff, with enlarged 


13 Ayres v. Siebold, 82 Iowa, 349, 47 N. W. Rep. 989. 
14 Filkins v. Nunnemiacher, 81 Wis. 91, 51 N. W. 
Rep. 79, January 12, 1892. 
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powers, armed with an equitable execution ; 
the executive arm of a court in linois, which 
is to be extended into Wisconsin to grasp 
property here to transport it to Illinois, and 
there account for it. Does judicial comity 
require that Wisconsin courts should lend 
their active aid to such a proceeding? If so, 
then why should not the right to levy an ex- 
ecution within this State be extended to an 
Illinois sheriff by judicial comity? It would 
not seem necessary to extend the discussion 
further ; judicial comity goes to no such length. 
The reason is well stated in Booth v. Clark.” 
Itis in brief that the court whose aid is 
sought has no control over the fund recovered 
which is to be taken out of its jurisdiction 
without the power of requiring security, and 
without any control over the plaintiff’s subse- 
quent action or the power of calling him to 
account. The weight of authority sustains 
our conclusion.’’!® 

§ 6. The Opposing View—Comity be- 
tween States.—On the other hand, cases are 
not wanting which take the opposing view 
and hold that under the comity of the States, 
the executive officer of a foreign court of 
chancery ought to be permitted to exercise 
his functions within the jurisdiction by mair- 
taining suit, in the interests of justice and 
convenience.’ They all rest upon the doc- 
trine of comity, and their authority is neces- 
sarily limited, for comity is comity of States 
and not comity of courts. Whether or not 
comity shall be extended to the subjects of 
another sovereign is a legislative rather than 
a judicial question, to be determined by the 


15 17 How. 322. 

16 Filkins vy. Nunnemacher, 81 Wis. 91, 51 N. W. 
Rep. 79, citing High on Receivers, § 239, and the cases 
there cited. 

17 Bank v. MeLeod, 38 Ohio St. 174; Runk y. St. 
John, 29 Barb. 585; Hoyt v. Thompson, 5 N. Y. 820; 
Petus v. Foster, 10 N. Y. Supp. 389; Dyer vy. Power 
14 N. Y. Supp. 873; Hurd y. City of Elizabeth, 41 N. 
J. L. 1; National Trust Co. vy. Murphy, 30 N. J. Eq. 
408; National Trust Co. vy. Miller, 33 N. J. Eq. 155; So- 
bernheimer v. Wheeler, 45 N. J. Eq. 614, 18 Atl. Rep. 
234; Metzner v. Bauer, 98 Ind. 425; Lyceming Fire Ins. 
Co. vy. Wright, 55 Vt 526; McAlpen v. Jones, 10 La. 
Ann. 552; Planters’ Bank v. Bass, 2 La. Ann. 430; 
Bagby v. Atlantic, ete. R. Co., 86 Pa. St. 291; Winans 
v. Gibbs & Sterrett Mfg. Co., 30 Pac. Rep. 163; Patter- 
son v. Lynde, 112 Ill. 196; Falk v. Janes, 49 N. J. Eq. 
484, 23 Atl. Rep. 813; Comstock v. Fredericksen, 53 N. 
W. Rep. 713; Boulware v. Davis, 90 Ala. 207. Com- 
pare Toronto Gen. Trust Co. y. Chicago, ete. R. Co., 
123 N. Y. 37, 25 N. E. Rep. 108. Chicago, ete. R. Co. 
v. Keokuk N. L. Pkt. Co., 108 Ill. 317; Iglehart y, 
Bierce, 36 Ill. 133. 





course of legislation, or by the absence of 
legislative action, rather than by judicial 
decisions. It is a matter which affects the 
State in its capacity as a sovereign and is 
therefore peculiarly within the province of 
each State to decide for itself. 

§ 7. Where Receiver is Vested With Title. 
—Of course, the merits of this discussion 
cannot be affected by those decisions where 
the receiver, in addition to his usual functions, 
is vested with the title of the debtor’s estate, 
whether by assignment,!* or by force of the 
statute under which he is appointed,” or by 
other appropriate means.”” In such a case 
his right to sue rests not upon his authority 
as an officer of the court, but upon his title 
as owner of the property. 

§ 8. Rights of Local Creditors Protected. 
—But neither where vested with title nor un- 
der any other circumstances will the facilities 
afforded a foreign receiver be permitted to 
prejudice the rights of local creditors.”! 

Witiram L. Murrres, Jr. 


18 Graydon vy. Church, 7 Mich. 36. 

19 Life Association v. Levy, 33 La. Ann. 1203; Fry v. 
Charter Oak Life Ins. Co., 31 Fed. Rep. 197; Relfe v. 
Rundle, 103 U. 8. 222, 12 Cent. L. J. 130; Bockhover vy. 
Life Association, 77 Va. 85,6 Am. & Eng. Corp. Cas. 
603; Rundel v. Life Assn., 10 Fed. Rep. 720; Davis v. 
Life Assn., 11 Fed. Rep. 781; Taylor v. Life Assn., 13 
Fed. Rep. 493; Leipold vy. Marony, 7 Lea, 128; Lom- 
bard Bank v. Thorp, 6 Cow. 46; Parsons v. Charter 
Oak Life Ins. Co., 31 Fed. Rep. 305. Compare Willitts 
v. Waite, 25 N. Y. 577; Bishop v. Globe Co., 135 Mass. 
132; Brigham v. Luddington, 12 Blatchf. 242. 

20 See Chicago, ete. R. Co. v. Keokuk, ete, Pkt. Co., 
108 Ill. 317; Iglehart v. Bierce, 36 Ill. 133; Cooke v. 
Town of Orange, 48 Conn. 401; Pond v. Cooke, 45 
Conn. 126; Blake Crusher Co. v. Town of New Haven, 
46 Conn. 473. 

21 Bagby v. Atlantic, etc. R. Co., 86 Pa. St. 291; Pat- 
terson v. Lynde, 112 Ill. 196; National Trust Co. v. 
Murphy, 30 N. J. Eq. 408; Willibitts v. Waite, 25 N. Y. 
577; Taylor v. Columbian Ins. Co., 14 Allen, 353; Falk 
v. Janes, 49 N. J. Eq. 484, 23 Atl. Rep. 813. Compare 
Leipold vy. Marony, 7 Lea, 128. 








CRIMINAL LAW—RAPE FEMALE CHILD—RE- 
SISTANCE—EVIDENCE. 
EBERHART V. STATE. 








Supreme Court of Indiana, June 13, 18938. 


Defendant, a quack, pretending to cure by charms, 
after several times visiting a girl 13 years old, who 
had for two years had epileptic fits, was placed in a 
room with her, at his instance, by her ignorant and 
credulous parents, where on the fifth night, he called 
her to his bed, telling her that he had something to 
tell her whieh would cure her. Her testimony that 
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she tried to make him quit, but he would not, was un- 
contradicted: Held, that there was not a failure to 
show sufficient resistance because she made no out- 
ery, and concealed the’crime committed on her. 


Howarkp, J.: The appellant was indicted for 
the crime of rape, was tried therefor, and found 
and adjudged guilty. It is contended that the 
evidence does not sustain the verdict. The prose- 
cuting witness, Lottie G. Mohler, was 13 years of 
age, past, and for 2 or3 years had been subject 
to epileptic fits. Her father was a day laborer, 
while both father and mother were ignorant and 
credulous to an extreme degree, though appar- 
ently well-minded persons. The girl herself had 
not gone to school since she has been afflicted 
with epilepsy, and had gone out nowhere, except 
when accompanied by her father. Appellant was 
a pretended traveling doctor, and about 50 years 
of age. Hehad traveled over parts of Illinois and 
Michigan, as well asin this State, professing to 
cure diseases by charms or spells, but not laying 
claim to any great medical knowledge. The 
parents of the prosecuting witness were advised 
to make trial of his powers to relieve her malady, 
and called him to treat her, during one of his 
visits to the neighborhood. His first treatment 
was to take her to aprivate room, and tie a string 
of woolen yarn around her person, charging her 
to tell no one what he haddone. She did not tell 
this to her mother, and the mother did not want 
to know what the doctor had done when she 
learned that he told the girl not to tell. This was 
in December, 1892. In January and also in Febru- 
ary, he came again, and the treatment was re- 
peated. Before the February visit he wrote the 
following letter to the mother. 

‘Perth, Ind., Feb. 1st, 1892. Mrs. Mattie Moh- 
ler: This night I received your letter, and would 
say it would be necessary for me to see her again, 
and sleep in the same room with her now and 
then. You will see the change, for I make it a 
point to operate on these cases the third time af- 
ter night, and, if possible, when the spell is on. 
It is possible that I may see you before Saturday 
night, and have a room to ourselves. Yours, 
truly, Lewis Eberhart. 

“Try and get out of her what makes her cry. I 
am of a notion that her disease is a curse. Does 
she make any religious professions or not? Look 
for me, and ask her if she is very anxious to see 
me, or not. Iwill use Latin phrases altogether 
ou behalf of her. Yours, L. E.” 

The parents consented to this astounding prop- 
osition. The prosecuting witness slept in a small 
room down stairs on a couch, while the doctor 
slept in thesame room on abed. The rest of 
the family slept upstairs. On the fifth night that 
they so slept in the same room, he waked her up, 
after she had been some time asleep, and called 
her to his bed, saying he had something to tell her 
that would cure her of her fits. As soon as she 
reached his bed, she testifies he pulled her in, 
and committed the crime charged ;she trying as she 
says, ‘‘to make him quit, but he would not do it.” 





Her mother and sister-in-law, found evidence of 
the truth of her statement, though at first she re- 
fused to tell, because, as she says, the doctor for- 
bade her to say anything about it. 

Appellant’s counsel say that the crime is not 
approved because there was no outcry at the time, 
and there was concealment for a few days after- 
wards. In Anderson vy. State, 104 Ind. 467,4 N. 
E. Rep. 63, and 5 N. E. Rep. 711, it is said: 
“The nature and extent of resistance which ought 
reasonably to be expected in each particular case 
must necessarily depend very much upon the 
peculiar circumstances attending it; and it is 
hence quite impracticable to lay down any rule 
upon the subject, as applicable to all cases involv- 
ing the necessity of showing a reasonable resist- 
ance. Ledley v. State, 4 Ind. 580; Pomeroy v. 
State, 94Ind. 96; Com. v. McDonald, 110 Mass. 
405; 2 Bish. Crim. Law, § 1122.’’ In the case of 
Ledley v. State, supra, the court said: ‘What 
seems inconsistent in her conduct might have 
been accounted for, in the minds of the jury, by 
that species of moral duress which the evidence 
tends to show that the prisoner exercised over 
her. She was young,—only sixteen,—and seem- 
ingly artless, wholly inexperienced, and by no 
means intelligent. * * * Under such circum- 
stances, his influence over her must have been 
great. * * * The jury saw the witnesses and the 
parties. They have come to a conclusion which, 
in our view of the case, is perhaps supported by 
the evidence. * * * Unless we respect such 
verdicts, there would be little hope of bringing 
the guilty to punishment.” Bish. Crim. Law, 
supra, says: ‘Some of the cases, both old and 
modern, are quite too favorable to the ravishers of 
female virtue, and ought not to be followed, on 
this question of resistance. * * * The better 
judicial doctrine requires only that the case shall 
be one in which the woman ‘did not consent.’ Her 
resistance must not be mere pretense, but in good 
faith.”’ In Huber y. State, 126 Ind. 185, 25 N. E. 
Rep. 904, the court held that ‘the rule does not 
require that the woman shall do more than her 
age, strength, and attendant circumstances make 
it reasonable for her todo in order to manifest 
her opposition.’? Pomeroy v. State, 94 Ind. 96, 
was a case in many respects similar to that before 
us. In that case the prosecuting witness, who 
was 21 years of age, was afflicted with epileptic 
fits, and Pomeroy was an itinerant doctor, who 
said he could cure her, and, in pretending to treat 
her as a physician, accomplished her ruin. She, 
too, made no outery at the time, but the court 
says: ‘If the jury believed, as they might well 
have done, under the evidence, that the appellant, 
as a physician, obtained possession and control 
of Rebecca’s person under her mother’s command, 
* * * and that she never in fact gave her con- 
sent, through fraud or otherwise, * * * then 
it seems tous that the appellant was lawfully 
convicted of the crime of rape.’ Queen v. Slat- 
tery, 2Q. B. Div. 410, referred to in the same 
opinion, was also similar to the case before us. In 
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the case at bar the prosecuting witness was a 
child but little over the age of consent, as then 
fixed by law, and under such age, as now fixed 
by our more humane statute. She was an epileptic, 
and had been so afflicted for about two years. In 
obedience to the direction of her parents, she was 
placed in the power of the charm doctor, who 
had wormed himself into her confidence, and into 
that of her almost equally feeble minded parents. 
Her uncontradicted statement shows that she did 
not give her consent, and that she “‘tried to make 
him quit, but he wouldn’t.”? The appellant 
claimed to exercise great influence over her, and 
the evidence showed that she obeyed him im- 
plicity, as one who was to cure her of her malady. 
Weak in intellect and credulous, as she was, both 
from disease and from heredity, and subjected for 
months to the will of her pretended physician, it 
is rather a matter of surprise that she offered any 
resistance to him. The crime committed by ap- 
pellant was not only rape, as the jury found, but 
of a most aggravated character; and the jury 
would have been justitied, from the evidence, in 
inflicting the most severe penalty. 

The eighth instruction asked-by appellant was 
properly refused by the court. We think it clear, 
from what has been already said, that a charge 
would have been improper which assumed that 
under the circumstances the prosecuting witness 
ought to have made an outcry that would have 
-waked her parents upstairs. Nor do we think the 
evidence would justify that part of the instruc- 
tion which assumed that appellant was received 
by the family on friendly terms, on one occasion, 
after the commission of his crime. What we have 
said before applies also to this last feature of the 
instruction refused. 

The motion to suppress the depositions of 
James Burke and others were properly sustained, 
The order of the court directing that such deposi- 
tions should be taken provided that they should 
be taken atthe town of Perth, Ind., while the 
certificate of the notary shows that they were 
taken at the town of Carbon. The notice, as 
copied in the record, leaves it uncertain whether 
they should be taken at Perth or at Carbon. 

Appellant also contends that he should have 
been allowed to call and cross-examine the 
prosecuting witness after the case of appellee had 
been closed. The court permitted appellant to 
make the prosecuting witness his witness, for the 
purpose of elicting any further evidence she 
might be able to give. This was all he was en- 
titled to. Appellee’s witnesses could not be cross- 
examined after appellee’s case was closed, and 
without the consent of appellee and of the court. 
We have found no available error in the record. 

The judgment is affirmed. 


Nore.—There can be no rape of a female within 
the age of consent, where there is consent, no matter 
how reluctantly it be given. 19 Amer & Eng. Ency- 
clopedia of Law, 951; Pollard v. State, 2 Iowa, 567; 
Territory v. Potter, 1 Ariz. 421; State v. Burgdorf, 53 
Mo. 65; Whittaker v. State, 50 Wis. 518; Brown v. 





People, 36 Mich. 203. The connection must be against 
her will and there must be the utmost reluctance and 
resistance or her will must be overcome by fear and 
terror so extreme as to preclude resistance. Strang 
v. People, 24 Mich. 1; Don Moran y. People, 25 Mich, 
856; State v. Ruth, 21 Kan. 583; Wright v. State, 4 
Humph. (Tenn.) 194; People v. Clemons, 37 Hun (N, 
Y.), 580; State v. Ward, 73 Iowa, 582. The resistance 
must depend in amount on surrounding circumstances 
and on the relative physical strength of the parties, 
Jenkins v. State, 1 Tex. App. 346; Bean v. People, 
124 Ill. 576; People v. Crego, 70 Mich. 319; State y. 
Knapp, 45 N. H. 148; Nugent v. State, 18 Ala. 521, 
There is no arbitrary rule of law that a woman must 
employ in resistance the utmost physical force and 
display-the utmost reluctance of which she is capable, 
Com. v. McDonald, 110 Mass. 405; State v. Shields, 45 
Conn. 256. But see on this point People v. Dohring, 
59 N. Y. 874; Oleson v. State, 11 Neb. 276; People vy, 
Mayes, 66 Cal. 597; Mathews v. State, 19 Neb. 330, 
Non-resistance to connection, permitted under a mis- 
apprehension induced by the conduct by a woman 
conscious and capable of consenting, amounts to con- 
sent though unintentional. Reg v. Barrow, 11 Cox, 
C. C. 191; Lewis v. State, 30 Ala. 54. Obtaining inter- 
course with a weak-minded woman by fraud consisting 
ofa fictitious marriage is not rape. Bloodworth v. State, 
6 Baxt. (Tenn.) 614. Under the Texas statute rape by 
fraud is not shown by a mere attempt to have connec- 
tion with asleeping woman. There must be an active 
stratagem inducing her to believe the offender to be 
her husband. King v. State, 22 Tex. App. 650. But 
as a general rule connection with a woman while 
asleep (Reg. v. Mayers, 12 Co. C. C. 311), unconscious 
(Com v. Burke, 105 Mass. 376), or insensible from in- 
toxication (Reg. v. Camplin, 1 C. & K. 746) is rape; 
for the capacity to consent is wanting and there is no 
necessity that the act should be positively against the 
woman’s will, absence of consent being sufticient. Os- 
good vy. State, 64 Wis. 472; State vy. Shields, 45 Conn. 
256. So where there is idiocy or imbecility of such a 
degree as to prevent capacity for assent or dissent. 
State v. Farr, 28 Lowa, 397; State v. Atherton, 50 Lowa, 
189. In decisions made under the Texas code imbe- 
cility has been held not to be presumption of want of 
consent. Baldwin y. State, 15 Tex. App. 275; 
Rodaiguiz v. State, 20 Tex. App. 542. 8ee also Me- 
Quirk y. State (Ala.), 4 South. Rep. 775; People v 
Cornwell, 18 Mich. 827. Where a woman gives her’ 
consent through representations that the intercourse 
is a part of medical treatment the offense is not rape 
but assault. Don Moran v. People, 25 Mich. 356. On 
the other hand, where the connection is under pre- 
tense of performing a surgical operation to which the 
prosecutrix has given her consent, she consenting to 
one thing and he doing another by fraud, there may 
be rape. Reg. v. Flattery, 18 Cox,'C. C. 388; Pomeroy 
v. State, 94 Ind. 96. To establish the crime of rape on 
a woman not of unsound mind and who has reached 
the age of consent, it must be proved beyond a rea- 
sonable doubt that there was actual resistance on her 
part or that resistance was prevented by violence or 
restrained by fear; opposition by mere words is not 
enough. Huber vy. State (Ind.), 25 N. E. Rep. 904, 
disapproving Whitney v. State, 35 Ind. 503. A charge 
that if the alleged victim defended herself by bites 
and kicks, doing all that a woman of reasonable 
strength could be expected to do under the circum- 
stances, aithough she was not heard at the distance of 
150 yards, to cry out, defendants are guilty, is mis- 
leading, as the jury might infer that the guilt of de- 
¢endants was to be proven by the acts of the woman 
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and not those of defendants. Newton v. State (Miss.), 
12 South. Rep. 560. See on this subject article of 
Samuel Maxwell on Crime of Rape, 32 Cent. L. J. 
102. 








CORRESPONDENCE. 


MICHIGAN LAW OF FALSE IMPRISONMENT. 
To the Editor of the Central Law Journal: 


I notice in the JOURNAL of the 22d inst., a review of 
the case of Fuller v. Smith, and you seem to base the 
conclusion reached that adultery is a misdemeanor in 
Michigan. Sect. 9430, How. Am. Stat. defines felony 
as “an offense for which the offender may be punished 
by death or by imprisonment in the State prison.” 
Sect. 9277, makes adultery a felony within the meaning 
of Sect. 9430. It seems to me that you base your con- 
clusions on a misunderstanding of our statute. 

: J. H. CLARK. 
Muskegon, Mich. 








JETSAM AND FLOTSAM. 


ADMISSION OF WOMEN TO THE BaR.—Since 
women have begun to enter the profession it has be- 
come a matter of interest what attitude the courts of 
the different States would take with respect to their 
admission to the bar. In many, the question whether 
they would be allowed to practice in the courts as 
attorneys has already been decided. In some, such 
as Massachusetts and Illinois, it has been held that 
without an express grant of the privilege it cannot be 
conferred on them, while in others, Colorado and 
Connecticut, for example, it has been declared by the 
courts that, in the absence of constitutional or stat- 
utory inhibition, women may be admitted to the bar, 
although such an event was not contemplated either 
in the constitution or the statutes. Jn re Leach, 34 N. 
E. Rep. 641, disposes of the question for Indiana. In 
this case, the petitioner, although satisfying all the 
requirements of age, moral character and sufficient 
knowledge of law, was refused admission on account 
ofsex. The Supreme Court, however, reversed the 
decision of the lower court, and held that, as neither 
the constitution nor any statute limited the right of 
membership of the bar to men only, but merely as- 
sured it to them, and as there was no expression in 
the common law excluding women from the profes- 
sion, they are entitled to admission, especially since 
this is in accord with the provision of the constitution 
forbidding any State to “‘make or enforce any law 
which shall abridge the privileges or immunities of a 
citizen.”— Yale Law Journal. 





BOOKS RECEIVED. 


The Directory tof the National Legal Bureau, Con- 
taining a List of the Members of the National 
Legal Bureau, and a Brief Compendium of the 
Laws of the different States upon Business Sub- 
jects in the Form of Questions and Answers. 
1898: Published by the National Legal Bureau. 
Incorporated under the Laws of the State of IIli- 
nois, 





THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority subsequent 
to those contained in the “American Decisions” 
and the “American Reports,” decided in the 
Courts of Last Resort of the Several States. Se- 
lected. Reported and Annotated by A. C. Free- 
man and the Associate Editors of the ‘‘American 
Decisions.”’ Vol. XXXII. San Francisco: Ban- 
croft-Whitney Co., Law Publishers and] Law 
Booksellers. 1893. 


Elements of the Law of Bills, Notes, and Cheques and 
the English Bills of Exchange Act, for Students, 
by Melville M. Bigelow, Ph. D. Harvard. Boston, 
Little, Brown & Company. 1893. 








HUMORS OF THE LAW. 


There is a Chinaman named Ah Wing, in Montana 
who does not raise the slightest objection to the Geary 
law. In fact he is extremely anxious that it shall be 
enforced tothe letter. He is undergoing a life sen- 
tence in the State prison, and of course has not 
registered as required by the law. His celestial brain 
has conceived the ingenious idea that he should be 
prosecuted for violating the provisions of the law as 
to registry, and deported to China, as the United 
States statute is paramount to the State law under 
which he was confined. He has accordingly hired a 
lawyer to prosecute him, and secure his deportation. 


The following story of a suit for breach of promise: 
tried some years ago, was recently told by a relative of 
the defendant: The case began to look very much as 
if it should be won by the fair plaintiff, when one 
morning as the friend came down street he observed 
the attorney for the defense waving his hat and wear- 
ing a happy expression of countenance. As he came 
near the attorney exclaimed: ‘“‘We’ve beaten them! 
We’ve beaten them!” “How so??? queried the rela- 
tive, wondering what new phase the case could have 
assumed. ‘She died last night!’ joyfully replied the 
attorney. 


At one time a case of very trifling importance, which 
had well-nigh run the gauntlet of legal adjudication, 
came up before the Supreme Court of Vermont. The 
counsel for the plaintiff was opening with the usual 
apologies fora frivolous suit, when the subject-matter, 
“to-wit, one turkey of great value,” caught the ear of 
Judge Chase. ‘Mr. Clerk,” he called out, in an irate 
tone, “strike that case fromthe docket. The Supreme 
Court of the State of Vermont does not sit here to 
determine the ownership of a turkey!” 


Judge (to prisoner about to be sentenced) — “You 
have been convicted several times before, haven’t 
you?” 

Prisoner—‘‘Yes, your Honor, but I have been ac- 
guitted several times, too.” 


“Death by lead poisoning” was the verdict ofa 
western coroner’s jury in the case of a man whowas 
shot in a gambling-saloon brawl. 


A tradesman surprised a thief in the act of breaking 
the money drawer of his safe, and promptly started 
to yell, “Thieves! thieves! murder! help!” “You’d 
better not make such a row, old fellow,” said the 
thief, “or I’ll be obliged to tell on you in open court 
that you have only eighty-seven cents in your cash 
box.” 
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1. ARBITRATION—Submission.—Defendant undertook 
to erect stone crushers along complainant’s railroad, 
and furnish it with a quantity of broken stone at speci- 
fied prices. The contract provided that when the 
stone was all furnished complainant should have the 
option of buying the crushers, and that, ‘‘ifa satis- 
factory price cannot be agreed on between the parties, 
each shall select an arbitrator, and these shall select 
a third, who shall fix the price of the crusher plants, 
and whose decision shall be final.” Held, that this 
was a submission to arbitration, and not a stipulation 
fora mere appraisal by three persons; and the decis- 
ion of such persons has the force and is subject to the 
conditions of an award.—MIssouRI, K. & T. Ry. Co. y. 
ELLIOTT, U.S. 0, C. (Mo.), 56 Fed. Rep. 772. 


2. ATTORNEY AND CLIENT — Contracts— Rescission.— 
The complaint in an action bya client against his attor- 
ney for money received in payment of the judg- 
ment obtained by plaintiff in an action conducted 
by defendant for him alleged the purchase of an inter- 
estin the claim on which the judgment was founded, 
from R, by defendant, for plaintiff; that thereafter de- 
fendant handed plaintiff a paper which recited that de- 
fendant was the owner of such interest, and entitled to 
collect it; and that, without any prior agreement, like 
that contained inthe paper, plaintiff signed it, on the 
advice of defendant: Held, that the complaint did 
not state acontract between plaintiff and defendant, 
or, at least, not one requiring a rescission.—Cox v. 
DELMAS, Cal., 33 Pac. Rep. 836. 


8. BANKS AND BANKING—Certificates of Deposit— 
Fraud of Officers.—Certain persons, who were directors 
both of asavings bank andof a national bank, pro- 
cured money from the former on two notes made by a 





third person to them, and given forthe payment of 
stock of the national bank, issued in the name of such 
third person for their benefit. They represented that 
the savings bank would have tocarry the notes but a 
short time, and that the national bank would take 
care of them. These persons were behind in their ac. 
counts with the national bank, and the savings bank al. 
lowed them to overdraw their accounts with it to a 
large amount which was used in settling their accounts 
with the national bank. Thereafter the savings bank 
delivered the notes and the check to the national bank 
which issued to it a ceritficate of deposit for an amount 
covering the whole amount represented by them: 
Held, that this certificate of deposit was without con- 
sideration and void, and any loss accruing to the say- 
ings bank by virtue of the transactions was due to the 
fraud or incompetency of its own officers.—MURRAY Y, 
PAULY, U.S.C. C. (Cal.), 56 Fed. Reb. 963. 

4. BANKS AND BANKING—Collections.—A bank receiv. 
ing a _ certificate of deposit for collection, and 
mailing it tothe bank which first issued it, with a re- 
quest for a remittance, is guilty of negligence.—First 
NAt. BANK Vv. FOURTH NAT. BANK OF LOUISVILLE, U. 8. 
C. C. of App., 56 Fed. Rep. 967. 

5. BANKS AND BANKING—Collections—Insolvency.—A 
bank holding a draft for ‘‘collections and returns,” 
whieh accepts a check of the drawee, one of its depes- 
itors, and, without separating the amount from the 
genera: mass of moneys, charges the same to the 
drawee, and credits the drawer on its books, holds the 
money as agent for the drawer, and not as trustee; and 
after the bank becomes insolvent the drawer is a mere 
general creditor, and not entitled to priority of pay- 
ment out of the bank’s assets. — ANHEUSER-BUSCH 
BREWING ASS’N V. CLAYTON, U.S. C. C. of App., 56 Fed. 
Rep. 759. 

6. BANKS AND BANKING — National Banks—Stock- 
holder’s Liability.—A person who is entered on the 
books of a national bank as the owner of stock, but 
who is admitted to hold the stock in trust for the true 
owner, is not liable as a stockholder for the debts of 
the bank, when the true owner has been adjudged so 
liable, although nothing is realized upon the execution 
of such judgment.—YARDLEY Vv. WILGUS, U.S. 0C.C. 
(Penn.), 56 Fed. Rep. 965. 

7. BREACH OF MARRIAGE PPOMISE—Acceptance of 
Proposal.—In an action for breach of promise of mar- 
riage, where but one proposal was claimed, and this 
was admitted, and plaintiff testified that her acceptance 
was express and immediate, and defendant testified 
that there was no acceptance, but that plaintiff avoided 
the question, and gave no answer, it was error to in- 
struct that the conduct of the parties from the time of 
their introduction might be considered in determining 
their agreement.—RU1TTER v. COLLINS, Mich., 56 N. W. 
Rep. 93. 

8. CARRIERS—Passengers— Contributory Negligence. 
—The contributory negligence of a person injured 
while riding on the platform of a car does not pre- 
clude his recovery against the company, where the en- 
gineer knew of his danger, and could have prevented 
the accident.—DENVER & B. P. TRANsIT Co. Vv. DWYER, 
Colo., 33 Pac. Rep. 815. 

9. CHATTEL MORTGAGES—Recording—Goods at Sea.— 
The Massachusetts statute relating to chattel mortgages 
except from the necessity of recording all mortgages 
of goods at sea or abroad if the mortgagee takes pos- 
session of the goods as soon as may be after their ar- 
rival inthe State: Held, that where a shipment of 
hides was mortgaged while at sea or abroad, and de- 
mand for possession was made nine days after the 
ship’s arrival, and while the goods were still in pos- 
session of the custom officials, this was sufficient dill- 
gence as against athird person holding a subsequent 
bill of sale.—POLLARD Vv. SALTONSTALL, U. 8. C. © 
(Mass.), 56 Fed. Rep. 861. 

10. CHATTEL MORTGAGE—Priorities.—A creditor, on 
receiving a mortgage on his debtor's stock of goods, 
immediately went to the latter’s store, and told the 
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elerks and others present that he had taken possession 
under the mortgage, putting one of the clerks in charge, 
and he proceeded forthwith tothe county seat to re- 
cord the mortgage. Before the mortgage was recorded, 
an attachment was levied on the goods, though the of- 
ficer making such levy was informed atthe time that 
the property was in plaintiff's possession under his 
mortgage: Held, that plaintiff's mortgage was good 
as against the attachment, though the attaching 
ereditor had no notice of the mortgage at the time the 
writ was issued.—F1IrST NAT. BANK V. CARTER, Wash., 
33 Pac. Rep. 824. 

11. COLLATERAL ATTACK.—Where a judgment roll of- 
fered in evidence contains two judgments, the last in 
point of time will be treated as the true and final judg- 
ment, andthe prior judgment will not be considered 
as forming part of theroll so as to affect its admissibil- 
ity—COLTON LAND & WATER CO. V. SWARTZ, Cal., 33 
Pac. Rep. 878. 

12, CONSTITUTIONAL LAW—Obligation of Contract— 
What is a Contract.—City ordinances made in pursu- 
ance of law, and granting to a corporation the right to 
build and operate street railway lines in the city, after 
acceptance by the corporation and the expenditure of 
large sums of money on the faith thereof, constitute a 
contract protected by,Const, U. S. art. 1, § 10, forbidding 
States to make any law impairing the obligation of 
contracts.—CITIZENS’ ST. R. Co. v. City Ry. Co., U.S. 
Cc. C. (Ind.), 56 Fed. Rep. 746. 

13. CONTRACTS—Agreement by Trustee to Transfer 
Collaterals.—C executed to P certain notes, payable to 
the latter’s order, and secured by collaterals, under an 
agreement to raise certain money thereon, and pay 
certain indebtedness of C, and in case of failure to se- 
cure the money to return the notes and collaterals. P 
having failed to raise the money. .M. Bros., without 
the knowledge of C, paid his debt under an agreement 
with P that he would deliver to them such collaterals, 
which arrangement was afterwards ratified by C, but 
Prefused to deliver the collaterals: Held that the 
rights of C in such collaterals passed to M. Bros.—POL- 
LAK V. JANNEY, Ala., 13 South. Rep. 661. 

14. ConTRACTS—Consideration—Equitable Lien.—The 
factthat plaintiff loaned decedent money with which to 
pay premiums on a policy of insurance on his life, which 
was payable to the latter’s wife, gives plaintiff no lien 
onthe policy, nor right of action against decedent’s 
widow.—SULLIVAN ¥V. SULLIVAN, 33 Cal., Pac. Rep. 862. 

15. CONTRACT OF EMPLOYMENT—Discharge of Servant. 
—Where a salesman is employed for a year at a speci- 
fied salary, and is discharged before the end of the 
term, because of the failure of his employers in busi- 
ness, they are liable forthe year’s salary, less any 
amount earned, or that ought by reasonable diligence 
to have been earned, in other employment.—ALLEN v. 
MARONNE, Tenn., 23S. W. Rep. 113. 

16. CONVERSION — Corporations — Wrongful Sale of 
Stock.—As a general proposition, when an actual con- 
version of chattels has taken place, the owner is un- 
der no obligation to receive them back, when tendered 
by the wrongdoer. There may be exceptions to this 
general rule when the wrong lacks the element of 
willfulness, has been committed in good faith, and the 
court, in this discretion, orders a return upon timely 
application by the defendant, in an action of trespass 
ortrover, accompanied by an offer to pay all costs, 
and a showing that norealinjury will have been suf- 
fered by the plaintiff when possession is restored.— 
CARPENTER V. AMERICAN BLD’G & LOAN AS8S8’N, Minn., 
56N. W. Rep. 95. 

17. CORPORATIONS — Deed of President —In trespass 
totry title against a corporation to part of the land 
which was included ina deed of the corporation’s 
president, and which was purchased from the grantee 
therein, plaintiff is entitled to judgment, though he 
had notice of the deed of the president that he had ex- 
ceeded his powers of sale by taking in payment forthe 
land the note of athird person, and thereby waiving 
the vendor’s lien, where the corporation, by cross-bill, 





asks for a cancellation of the deed, without offering to 
pay plaintiff a proportionate part of the money re- 
ceived from the grantee of the president, as a reten- 
tion of the money would be a ratification of the deed. 
—FRANCO-TEXAN LAND CO. Vv. MCCORMICK, Tex., 23 8. 
W. Rep. 118. 

18. CORPORATIONS—Deed of President.—One who pur- 
chases part of the land conveyed to his grantor by 
deed of a corporation’s president, reciting the taking 
of a third person’s note in full payment of the greater 
part of the purchase money, has notice from such deed 
that the preside 1t has waived the vendor’s lien of the 
corporation without any authority underthe by-laws 
of the corporation, or under his power to make deeds. 
—FRANCO-TEXAN LAND CO. Vv. MCCORMICK, Tex., 23 8. 
W. Rep. 123. 

19. CORPORATIONS — Insolvency—Rights of Creditors. 
—Judgment creditors of a corporation may sustain an 
action as in equity to reach and apply concealed assets 
or misappropriated property, the same as against in- 
dividual debtors; but, where a receiver for such cor- 
poration is duly appointed, the right to bring such 
action passes to him.—SOUTH BEND TOY MANUF’G Co. 
Vv. PIERRE FIRE & MARINE INS. Co., 8S. Dak., 56 N. W. 
Rep. 98. 

20, CORPORATION—Mortgage to Directors.—On prin- 
ciples of general law the directors of an insolvent cor- 
poration cannot, tothe prejudice of any of its cred- 
itors, indemnify, by mortgage upon its assets, one or 
more of their own body against loss by reason of his 
or theirsuretyship for the corporation upon liabilities 
already incurred, such indemnity not being made in 
the execution or performance of any agreement or un- 
dertaking entered into ator priorto the time when 
the liabilities were incurred. Nor can they, ina like 
case, indemnify aco-surety of one or more of the di- 
rectors, inasmuch as the indemnity of one surety 
inures, by operation of law, to the benefit of the 
others.—LOWRY BANKING CO. V. EMPIRE LUMBER CO., 
Ga., 178. E. Rep. 969. 

21. Costs—Suit in Forma Pauperis.—Under Act May 
2, 1890, § 31 (26 Stat. 94), putting in force in the Indian 
Territory the statutes of Arkansas, and Mansi Dig. 
Ark. §§ 1053-1061, providing that every poor person, not 
being able to sue, may be permitted to bring his action 
without liability for costs or fees, the privilege of su- 
ing in forma pauperis under order of court is granted to 
every poor person inthe jurisdiction of the United 
States, and not merely to poor persons resident in the 
Indian Territory.—StT. Louis & 8. ¥F. Ry. Co. Vv. Farr, 
U.S.C. C. of App., 56 Fed. Rep. 994. 

22. Costs—Who Entitled.—When, inan action com- 
menced in the Circuit Court,the plaintiff recovers less 
than $50, and the action is onethe subject matter of 
which is within the jurisdiction of a justice of the 
peace, the defendant is entitled to costs, under sub- 
division 4, § 5191, Com. Laws, though the amount 
claimed inthe complaint exceeds the jurisdiction of 
such justice.—TOWNSHIP OF DE SMET V. Dow, 8S. Dak., 
56 N. W. Rep. 84. 

23. CRIMINAL EVIDENCE — Dying Declarations.—De- 
ceased’s death was caused by a blow struck on the side 
of the head, from which he died a few hours after. 
Within less than a half hour after stating the circum- 
stances ofthe difficulty, giving the names of defend- 
ants asthe guilty parties, he stated that ‘‘he was hurt 
bad; was beat to death;” that his head was killing 
him; that they should get the doctor, or he couldn’t 
stand it; that his head was about to kill him, it hurt 
him so bad: Held, that these expressions did not 
show that he thought he was about to die, so as to 
warrant the admission of his statements as dying 
declarations.—JUSTICE V. STATE, Ala., 13 South. Rep. 
658. 
24. CRIMINAL Law — Assault — Statute — Validity.— 
How. St. § 91224, which provides that any person who 
shall assault another with intent to do great bodily 
harm, less than the crime of murder, shall be punished 
by imprisonment in the State prison not more than 10 
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years, or by fine not exceeding $800, or by bvuth, 
in the discretion of the court, is not unconstitutional 
because it does not contain any definition of an assault 
with intent to do great bodily harm, less than the 
crime of murder.—PEOPLE v. TROY, Mich., 56 N. W. 
Rep. 103. 

25. CRIMINAL LAaw—Bigamy—Validity of Marriage.— 
Under Civil Code, § 82, declaring that the marriage of 
one below the age of consent can only be annulled by 
that party, and that, if he or she freely cohabit with 
the other after attaining the age of consent, the mar- 
riage is valid, one who has married a girl below the 
age of consent cannot, after remarrying, plead that 


fact to the charge of bigamy.—PEOPLE V. BEEVERS, ° 


Cal., 38 Pac. Rep. 844. 

26. CRIMINAL Law—Embezzlement.—The president of 
acorporation, to pay an indebtedness of the corpora- 
tion, the exact amount of which he did not know, 
signed, as president, a blank check, payable to the 
secretary, which was given to him, with directions to 
fill in the amount, and pay the debt. He filled it in for 
a larger amount, and on having it paid to him appro- 
priated the entiresum: Held, that the money paid 
him was the money of the corporation, and not that of 
the bank.—PEOPLE V. GALLAGHER, Cal., 33 Pac. Rep. 
890. 

27. CRIMINAL Law — Writ of Error—Escape of Ac- 
cused.—When a criminal case involving a felony has 
been brought to this court, and the accused escapes 
from jail, and becomes a fugitive from justice, and this 
court is informed of these facts by affidavits from the 
proper officers, the writ of error, although the case has 
been argued, if not decided, before the escape takes 
place, will be dismissed, after giving the accused a 
reasonable time to surrender himself to the proper 
custody, so as to insure submission to the judgment of 
this court when rendered.—GENTRY V. STATE, Ga., 16 
8S. E. Rep. 956. 

28. CRIMINAL TRIAL—View by Jury.—On a prosecu- 
tion for the larceny of cattle, it is error for the court, 
jury, counsel, and officers of the court to goto a neigh- 
boring coral to examine the brands on certain cattle, 
when such examination is not conducted asa part of 
the regular trial,—neither the cattle nor the brands 
being offered in evidence, nor defendant given an 
opportunity to object,—since Pen. Code, § 1119, au- 
thorizing the court to order the jury to be conducted 
to the place in which the offense was committed, or 
other material fact occurred, does not apply to such 
case.—PEOPLE V. FAGAN, Cal., 33 Pac. Rep. 846. 


29. DEDICATION — Plat — Inseription.—The Northern 
Pacific Railroad Company, through its agents, made 
an addition to a town on one of the sections granted to 
it by congress, and sold lots with reference to a rec- 
orded plat thereof. By the inscription on the plat it 
was declared that the streets shown thereon were 
dedicated to the use by the public, “‘excert the strip of 
land 226.7 feet in width, designated as ‘Railroad 
Street,’ which is reserved forthe tracks and use of 
said railroad company.” Onthe plat M street, which 
was an extention of M street in the original town, was® 
shown extending continuously across’ Railroad 
street: Held, that the exception inthe inscription 
did not operate to reserve Railroad street to the exclu- 
sive use of the company at the place of intersection 
with Mstreet, andthe company had no right to erect a 
depot within the limits of Railroad street, and extend- 
ing across M street, so as to block the crossing.— 
NORTHERN Pac. R. Co. v. City OF SPOKANE, U.S. C. 
C. (Wash.), 56 Fed. Rep. 915 

80. DIVORCE — Custody of Children.—Under section 
1733 of the Code, the court can makea final disposi- 
tion of children only where divorce is granted. Where 
the case is terminated without a divorce being granted 
to either of the parties, the court can exercise no such 
power, though the attempt to exercise it be made dur- 
ing the term in which the final verdict, refusing a di- 
vorce, was rendered.—KEPPEL V. KEPPEL, Ga., 178. E. 
Rep. 976. 





31. DIivoRCE—Pleading.—In u suit for divorce, plaint- 
iff’s testimony that defendant frequently charged her 
falsely with unchastity, without stating the times, 
places, persons, or other circumstances, is too in- 
definite to warrant a decree —HILL V. HILL, Oreg., 33 
Pac. Rep. 809. 

32. EASEMENT — Exemption from Tolls.—An agree- 
ment by aturnpike company to give the owner ofa 
ranch the right to use the road free of toll for all the 
purposes of the ranch, in consideration of his giving 
the company aright of way overthe ranch, does not 
give the ranch owner an easement in the road.—KEL- 
LETT V. IDA CLAYTON & G. W. WAGON-ROAD CO., Cal., 33 
Pac. Rep. 885. 


83. ELECTIONS AND VOTERS—Ballot Placed in Wrong 
Box.—A special city election was held on the same 
day as the general county election, a separate box be- 
ing provided for the ballots cast at eachelection. The 
judges, with the consent ofall the political parties, 
agreed that a ballot put into the wrong box should not 
be counted: Held that, in spite of the agreement, 
county ballots placed by mistake in the city ballot box 
should be counted, and not destroyed.—Youne y. 
DEMING, Utah, 33 Pac. Rep. 818. 


34. EMINENT DOMAIN—Taking Private Property for 
Public Use.—The construction of a viaductin a street 
by a street railway company, which prevents the use 
ofthe street by the abutting lot owner, is a taking of 
private property for public use, for which Const. 1875, 
art. 2,§ 21, requires just compensation to be made.— 
SPENCER V. METROPOLITAN ST. Ry. Co., Mo., 23 8. W. 
Rep. 126. 


35. EQUITABLE SET-OFF.—In an action against the 
surviving surety on an administrator’s bond brought 
by adistributee, defendant has an equitable right to 
set-off money received by plaintiff asa distributee of 
the deceased cosurety’s estate; since if defendant 
should pay the claim, he could recover one-half from 
his cosurety’s estate, or from plaintiff, as a distributee 
of the estate.—FISHER V. CASSIDY, Ohio, 84 N. E. Rep. 
696. 

36. EQuITy—Jurisdiction.—_If agents of a syndicate, 
who have made a loan for it, are liable to a member 
thereof,, for their failure to bring suit to collect the 
loan when due, though the other members have au- 
thorized its extension, assumpsit, and not asuit in equity 
for an account, is the proper remedy.—PATON V. CLARK, 
Penn.,27 Atl. Rep. 116. 

37. EVIDENCE — Damages — Parol Evidence. —In an 
action for damages forthe violation of a written in- 
strument whose terms and legal effect are those of an 
agreement, the defendant cannot show by purol evi- 
dence, inthe absence of fraud, mistake, or accident, 
that the writing was not intended to be an agreement, 
or to bind him as appeared upon its face.—W ASHABAUGH 
v. HALL, 8S. Dak., 56 N. W. Rep. 82. 


88. EVIDENCE — Declarations — Res Gestw.—In an 
action against a railroad company for injuries alleged 
to have been caused by the defective condition of a 
locomotive engine, declarations as to the condition of 
the engine by engineers in charge of it, made at various 
times from six hours to five months before the acci- 
dent, are inadmissible in evidence against the com- 
pany, not being part of the res geste.—LOUISVILLE & N. 
R. Co. v. STEWART, U. 8. C. C. of App., 56 Fed. Rep. 808. 

89. EVIDENCE—Lease—Oral Agreement.—In an action 
on a lease, parol evidence is not admissible to show 
that, at the time the lease was made, plaintiffs agreed 
to make, within a year, certain alteration in the de- 
mised premises, so asto make them conform to the 
stipulations of a prior oral agreement made contem- 
poraneously with a written contract of lease, in pursu- 
ance of which written contract such lease was executed. 
—AVERILL V. SAWYER, Conn., 27 Atl. Rep. 76. 

40. EXECUTION — Action against Garnishee. — Code 
Civil Proc. §§ 718-721, provide that after execution 
issued, on a showing, by aftidavit or otherwise, thata 
person owes the judgment debtor more than $50, the 
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judge may order such person to appear, and answer to 
thedebt. If he admit it, he may be ordered to apply 
the amount on the judgment. If he deny it, and the 
judge finds such denial bona fide, he may authorize the 
judgment creditor to bring suit against him for the 
debt: Held, that this remedy is exclusive, and cannot 
be supplied as a precedent to direct suit, by mere 
garnishment on execution. — HERRLICH V. KAUFMANN, 
Cal., 33 Pac. Rep. 857. 

41. EXECUTION — Exemptions — Household Effects.— 
Under Code Civil Proc. § 489, excepting from exemption 
the property of a person who has left the State with 
intent to defraud his creditors, the wife of the fugitive 
cannot. as his agent and representative, claim a house- 
holder’s exemption, under the statutory permission 
applying to cases of mere absence.—CARTER V. DAVIS, 
Wash., 33 Pac. Rep. 833. 

42. FEDERAL CouRTs—Account Stated—Pleading and 
Proof.—Under the rules conforming the practice of the 
Federal Circuit Courts in Florida, in actions at law, to 
the State laws and practice, the defendant in an action 
on an account stated may show, under the plea of 
“never was indebted,” that the accounts are incorrect. 
—WITTICH V. ALLISON, U. S.C. C. of App., 56 Fed. Rep. 
796. 

43. FEDERAL CouRTS—Jurisdiction—Diverse Citizen- 
ship. — Under section 8 of the judiciary act of 1875, 
which is continued in force by the act of 1887-88, an 
action of ejectment may be maintained in a Federal 
Court, inthe district where the land is situated (the 
citizenship of the parties being diverse), even though 
it is not the district of the residence of either plaintiff 
or defendant.—SPENCER V. KANSAS CITY STOCK-YARDS 
€©o., U. 8. C. C. (Mo.), 56 Fed. Rep. 741. 

44. FEDERAL OFFENSE—Perjury—Indictment.—Under 
Rev. St. U. S. § 5392, which declares every person 
guilty of perjury who knowingly testifies falsely to any 
material matter before a “competent tribunal, officer, 
or person in any case in which a lawof the United 
States authorizes an oath to be administered,” an 
indictment for perjury on the trial of a land contest 
before the register and receiver of aland office must 
show on its face thatthe register and receiver had 


jurisdiction of the contest.—RicwH Vv. UNITED STATES, 


Okla., 33 Pac. Rep. 804. 


45. FRAUDS, STATUTE OF — Executed Agreement. — 
When, in pursuance of avoidable parol agreement, a 
landlord has erected a building for his tenant, and the 
latter has taken possession and occupied the building, 
he cannot, when sued for past-due rent accrued under 
such agreement, defeat the action upon the ground 
that the agreement was not in writing, since the statute 
of frauds does not apply to executed agreements.— 
WALSH VY. COLCLOUGH, U. 8. C. C. of App., 56 Fed. Rep. 
778. 

46. FRAUDULENT CONVEYANCES — Knowledge of 
Grantee — Preferences.—A transfer of all his property 
at its fair market value to a creditor, by one in failing 
circumstances, is not fraudulent as to other creditors 
because the transferee knew of the existenee of other 
claims than his own, and that the debtor was insolvent. 
—FURTH V. SNELL, Wash., 3®Pac. Rep. 830. 

47. GARNISHMENT — Jurisdiction — Situs of Debt.—A 
foreign insurance company had a general agency ia 
California for the management of its business in 
Washington and other States, and there disbursed its 
funds for the payment of losses, It had a local agent 
in Washington, who issued policies, and on whom 
process could be served: Held, that the situs of the 
debt for a loss on a policy issued by the local agent in 
Washington was not, for the purpose of suit, limited 
by the domicile of the company orofthe assured in 
that State, but the assured could sue the company in 
California, and therefore his creditors could garnish 
the debt there. —NEUFELDER V. GERMAN- AMERICAN INS. 
Co., Wash., 33 Pac. Rep. 871. 


48. GUARANTY.—An undertaking indorsed on a prom- 
issory nute, ‘‘For value received, I hereby guaranty 





the payment of the within note,” waiving demand and 
protest, is a direct, original promise to pay the note, 
and not merely a guaranty that the note will be paid 
by the maker; and hence, in an action on such under- 
taking, the complaint need not allege the insolvency 
ofthe maker of the note, or an effort by plaintiff to 
collect the note from the maker.—WALTER A. Woop 
MoOwInG & REAPING CO. V. FARNHAM, Okla., 38 Pac. Rep. 
867. 

49. INFANTS—Conveyances — Ratification.—Where an 
infant, for 18 years after conveying land, and 15 years 
after coming of age, lives near the land, retaining the 
consideration therefor, with the fullest knowledge of 
the voidable character of the deed, of the erection of 
improvements on the land, and of its steady increase 
in value, without any disaffirmance of his deed, such a 
delay will be held unreasonable, amounting to a waiver 
of his right, and equivalent to an express ratification. 
—DOLPH V. HAND, Penn., 27 Atl. Rep. 114. 

50. INJUNCTION — Damages on Bond. — Defendant, 
having a contract to supply a certain number of cords 
of wood a week ata certain price, was enjoined from 
cutting timber on the land. The injunction being dis- 
solved: Held, that his damages were measured by the 
net profits on the wood he could have delivered while 
the order stood, but did not include profits he could 
have made afterwards had not his men strayed off 
pending the injunction, and he been unable, when it 
was dissolved, to hire enough men to fill his contract. 
—MOORER V. ANDREWS, 8. Car., 17S. E. Rep. 948. 

51. INSOLVENCY—Discharge—Non-resident Creditors. 
—A discharge of a debtor under a State insolvent law 
does not extinguish a debt to a non-resident creditor, 
who did not participate in the insolvency proceedings. 
—DOWNES V. FISHER, Md., 27 Atl. Rep. 121. 


52. INSURANCE—Mutual Fire Insurance—Assessments. 
—Where the charter of a mutual fire insurance com- 
pany provides that “any member may withdraw at any 
time by surrendering his policy and paying his propor- 
tion of all assessments to which this company is liable 
at the time of his withdrawal,” a member cannot, by 
withdrawing, and paying all assessments made against 
him to that time, avoid liability for his proportion of 
losses incurred in previous years, for which the com- 
pany was liable at the time of his withdrawal, but 
which had not been assessed, such as losses in litiga- 
tion atthe time ofsuch withdrawal. — Ionia, E. & B. 
FARMERS’ MovT. FIRE Ins. CO. V. OTTO, Mich., 56N. W. 
Rep. 88. 


53. INSURANCE—Policy—Conditions.—A fire insurance 
policy provided that if the building, ‘‘or any part 
thereof,” fall, except as the result of fire, all insurance 
shall immediately cease: Held, that the falling ofa 
minute portion of the material in the insured building 
would not avoid the policy, where no functional por- 
tion of the structure fell before the fire, so that its 
distinctive character as such was destroyed.—LONDON 
& L. Frre Ins. Co. Vv. CRUNK, Tenn., 238. W. Rep. 140. 


54. INTEREST—City Warrants.—2 Hill’s Code, § 674, per- 
mits the judgment creditor of a public corporation to 
present a transcript to the proper officer, who shall 
draw an order for the amount, to be presented and 
paid like other orders on the treasurer. It did not 
contemplate the issue of such warrants except against 
existing funds, but there was a general practice of 
issuing them like other warrants, and paying them as 
the treasurer is able, with interest from their presen- 
tation and refusal for lack of funds. The charter of 
Spokane, chapter 2, § 19, empowers the city to borrow 
money on warrants payable at a specified time, with 
interest at not more than 8 per cent. The legal rate of 
interest being 10 per cent.: Held, that said city could 
not refuse this rate on warrants for judgments against 
it, the charter limit applying only to voluntary loans. 
—SEYMOUR V. CITY OF SPOKANE, Wash., 33 Pac. Rep. 832. 


55. INTOXICATING LIQUORS—Criminal Prosecution.— 
Where a statute makes it lawful to sell intoxicating 
liquors, orto keep a saloon for their sale,a count of 
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an information thereunder which alleges that defend- 
ant ‘‘ran” a saloon and bar, and there sold to a certain 
person intoxicating liquors, and that he kept a saloon 
where intoxicating liquors were sold, is bad for du- 
plicity.—PEOPLE Vv. KEEFER, Mich., 56N. W. Rep. 105. 

56. JUDGMENT—Enforcement by Action.—An action 
may be brought on a judgment entered in an action for 
the foreclosure of a mortgage, by which the indebted- 
ness of defendant to plaintiff was ascertained and 
declared a lien on the mortgaged land, anda sale of 
the land to satisfy the judgment was ordered.—ROWE 
v. BLAKE, Cal., 33 Pac. Rep. 864. 


57 JUDGMENT FOR INTEREST.—W here the jury returned 
averdict for a certain sum ‘‘and interest,” and judg- 
ment was entered for such sum, and for interest 
greatly in excess of what could be allowed under How. 
St. §§ 1597, 1598, providing for interest on verdicts from 
the time of their rendition tillentry of judgment, and 
it nowhere appears on what datathe interest was com- 
puted, the judgment will be reversed.—WRIGHT V. SEE- 
LEY, Mich., 56 N. W. Rep. 86. 

58. LANDLORD AND TENANT—Dangerous Premises.— 
A tenantof an upper story ofa building and wood shed, 
is not entitled to recover damages of the lessor for in- 
juries caused by the falling of the wood shed, on the 
ground that defendant, after the lease was made, 
falsely represented to plaintiff that such wood shed 
was safe, where plaintiff had been occupying the 
premises for 18 months previous to the injury, during 
which time he frequently expressed doubts as to its 
safety, and had as much opportunity as defendant to 
discover the defect.—DALEY V. QUICK, Cal., 33 Pac. 
Rep. 85¥. 

659. LANDLORD AND TENANT—Injury to Tenant.—In an 
action by a tenant against his landlord for damage to 
goodscaused by leaking of a water closet, the com- 
plaint alleged that the closet was out of repair, and in- 
ferentially asserted that it was originally not defective 
by stating that connections with water pipes were 
made in the usual manner: Held, that it was not ad- 
missible to show that the closet was not of the proper 
make, or that it was originally defective.—BERNHARD 
v. REEVES, Wash., 33 Pac. Rep. 873. 

60. LIBEL—Pleading Justification—What Actionable. 
—A postal card sent by a bank to a correspondent, from 
whom it had received a draft on B. Bros. & Co., a mer- 
cantile firm, for collection, and reading, B in hands of 
notary,” while in fact the draft had been paid to the 
bank, is libelous per se.—CONTINENTAL NAT. BANK OF 
MEMPHIS v. BOWDRE, Tenn., 23 S. W. Rep. 130. 

61. LIBEL — Privilege—Justification.—A newspaper 
article calling a congressional candidate a ‘‘perjured 
villain,” and charging that he had deceived a court of 
justice by false swearing, is libelous per se, and not 
privileged by the fact of plaintiff's candidacy.—UPTOON 
Vv. HUME, Oreg., 33 Pac. Rep. 810. 

62. LieENsS—Logging—Notice.—Under 1 Hill’s Code, § 
1685, providing for a lien on logs for labor performed 
in obtaining or securing them, notices which state 
that the claims are for labor performed upon and as- 
sistance rendered in preparing and securing the logs 
are sufficiently definite without stating the character 
of the labor.—OVERBECK Vv. CALLIGAN, Wash., 33 Pac. 
Rep. 825. 

63. LIMITATIONS OF ACTIONS—Retrospective Effect of 
Statute.—The period of limitation allowed by Code 
Civil Proc. § 26, limiting the time fur commencing ac- 
tions to recover possession of land, began to run, as to 
rights of action already accrued, from the date of the 
taking effect of the act, there being nothing in the act 
to show that it was intended to have a retrospective 
operation.—PACKSHER V. FULLER, Wash., 33 Pac. Rep. 
875. 

64. MARRIED WOMAN—Separate Estate—Liability for 
Debts.—Where a married woman invests her separate 
estate in a mercantile partnership, her interest 
in the stock of goods, in the absence of an express 
agreement by her to the contrary, is not liable 
for the payment of a note executed bythe firm for 





general partnership purposes.—THEUS V. DUGGER, 
Tenn., 23S. W. Rep. 135. 


65. MASTER AND SERVANT—Fellow-Servants.—A “fore- 
man” in a coal mine, whose duty it is to direct 10 or 12 
men what work to do, and to prop the roofs of rooms 
with timber; to inspect them, and to see if they are safe; 
and to drill holes in the face of the rooms, charge them 
with powder, and fire them,—but who is subject to the 
orders of the pit boss and the superintendent, is the 
fellow-servant of a laborer under his direction, who is 
injured in performance of hisduty of shoveling and 
removing coal and dirt, and assisting the foreman in 
his work.—WHAT CHEER COAL CO. v. JOHNSON, U. 8. 0, 
C. of App., 56 Fed. Rep. 810. 


66. MASTER AND SERVANT—Fellow-Servant.—The con- 
ductor of a repair train on the main line of a rail- 
road is a vice-principal with respect to the section 
foreman of a branch line who is injured by the con- 
ductor’s negligence, while riding on the repair train 
under orders from the railway superintendent to take 
all his section hands and assist in repairing the main 
line.—UNION Pac. Ry. CO. Vv. CALLAGHAN, U. 8. C. C. of 
App., 56 Fed. Rep. 988. 


67. MASTER AND SERVANT—Fellow-Servant—Foreman 
of Gang.—The foreman of a gang of 20 railroad laborers, 
who hires and discharges the men under him, keeps 
their time, and directs and controls their movements, 
is not their fellow-servant.—CLEVELAND, C.,C. & St. L, 
Ry. Co. v. Brown, U.S. C.C. of App., 56 Fed. Rep. 
804. 

68. MASTER AND SERVANT—Fellow-Servants.—A sec- 
tion foreman is not a fellow-servant of the conductor 
of a train on which he is being carried to and from the 
point on the road at which he is working.—MCGILL vy. 
SOUTHERN Pac. Co., Ariz., 33 Pac. Rep. 821. 


69. MASTER AND SERVANT—Negligence.—In an action 
against a city by a laborer in a sewer for injuries 
caused by defendant’s negligence in employing an in- 
competent engineer who operated a steam hoisting ap- 
paratus, by means of which plaintiff was lowered into 
the sewer, it appeared that such engineer, the day he 
began running the engine, and the day before the ac- 
cident, let the elevator cage fall two or three times: 
Held that, though such cage fell because of 
the engineer’s negligence, it constituted no proof that 
he was incompetent, nor that defendant was negligent 
in employing him.—MAYOR, ETC. OF CITY OF BALTIMORE 
v. WAR, Md., 27 Atl. Rep. 85. 

70. MINES AND MINING—Location.—It is the record of 
amining claim, and not the notice of location, that 
must contain such reference to a national object or 
permanent monument as willidentify the claim, and 
only then when the local laws require a record to be 
made.—BRADY V. HusBY, Nev., 33 Pac. Rep. 801. 

71. MINING CLAIMS—Recovery of Possession.—As the 
rights of one locating lands asa mining claim under 
Rev. St. U. S. § 2319, et seg are merely possessory, 80 
long as the conditions entitling him toa patent are 
only partially performed, and do not constitute title, 
an action before a justice, under Hill’s Code, §§ 2175- 
2183, to recover possession of a mining claim, based on 
such partial performance, does not involve an issue as 
to title to real estate.—DUFFEY V. MIX, Oreg., 33 Pac. 
Rep. 807. 

72. MUNICIPAL CORPORATION — Assessments.—Under 
Act May 23, 1889, art. 15, § 26, providing that, where 
paving has been petitioned for, the passage by councils 
of any ordinance directing the paving shall be held to 
be conclusive of the fact that the necessary majority of 
owners have petitioned for it, an affidavit of defense, in 
an action against a property owner for the cost of pav- 
ing, alleging that the petition was not signed by®& 
majority of the property owners, is insufficient.—CITY 
OF SCRANTON V. JERMYN, Penn., 27 Atl. Rep. 66. 

738. MUNICIPAL CORPORATION— Defective Sidewalk.— 
Contributory Negligence.—While it is certain that pre- 
vious knowledge of the existence of a defect in a street 
or sidewalk has an important and oftentimes a decisive 
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pearing upon the question of contributory negligence, 
mere inattention on the part ofa person injured by 
reason of such defect will not conclude him upon that 
question. It isnot necessary that the thoughts ofa 
traveler should at all times be fixed upon a defect ina 
public throughfare, of which he may have had notice. 
—MALOY Vv. CITY oF ST PAUL, Minn., 56 N. W. Rep. 94. 

74. MUNICIPAL CORPORATION—Extension of Streets.— 
Where by an ordinance regularly passed, the 
existence of a public street was recognized, and 
provision was made for widening and extending it, it 
became a street as tothe city and public generally.— 
CoLuUMBIA & P.S.R.C. Vv. CITY OF SEATTLE, Wasb., 33 
Pac. Rep. 824. 

75. MUNICIPAL CORPORATION—Public Improvement.— 
The charter of Kansas City provides that, in ascertain 
ing damages from grading, allowance shall be made 
for all benefits, and that if property is damaged the 
commissioners shall firstassess against the city the 
amount of the benefit the city at large will receive, and 
against the property in the district benefited the balance 
not assessing any lot where the damages exceed the 
benefits: Held,that the allowance to be made for all 
benefits means such benefits as are not borne by the 
city at large, and the rule applies whether the whole of 
alotis taken, or whether it is damaged, only.—IN RE 
WYANDOTTE & CENTRAL STS., Mo., 23S. W. Rep. 127. 

76. MUNICIPAL CORPORATION—Public Improvements 
—Resolution.—The validity of the action of a common 
council of a city depending upon the concurrence of 
four members: Held, that the affirmative vote of 
three members upon a proposition, and the announce- 
ment by the president (one of the members of the 
council) that the same was carried, it is to be regarded 
as properly expressing the concurrence of the presid- 
ing member with his associates as expressed in their 
vote.—STATE Vv. ARMSTRONG, Minn., 56 N. W. Rep. 97. 

71. NATIONAL BANKS—Action on Note.—In an action 
by a national bank plaintiff may prove that it is a cor- 
poration de facto by parol evidence that it is carrying 
ona general banking business as a national bank au- 
thorized by the general laws of the United States, 
under the name by which it has sued; the court taking 
judicial notice of such laws.—YAKIMA NAT. BANK vV. 
KNIPE, Wash., 83 Pac. Rep. 834. 

78. NATIONAL BANKS—Cashier.—Rev. St. § 5136, em- 
powers a national bank to “exercise, by its board of 
directors or duly-authorized officers or agents, subject 
to law, all such incidental powers as shall be necessary 
tocarry onthe business of banking, by discounting 
and negotiating promissory notes, drafts, and other 
evidences of debt; by loaning money on personal 
security,” etc: Held, that the cashier of a national 
bank has no power to bind it to pay the draft of a third 
person on one of its customers, to be drawn at a future 
day, when it expects to have a deposit from him suffi- 
cient to cover it, and no action lies against the bank 
for its refusal to pay such a draft.—FLANNAGAN V. CAL- 
IFORNIA NAT. BANK, U. 8. C.C. (Cal.), 56 Fed. Rep. 959. 

79. NEGLIGENCE—Youth of Plaintiff.—As by the law 
of this State a boy over 14 yearsof age is presumably 
capable of committing crime, he is presumptively 
chargeable with diligence for his own safety against 
palpable and manifest peril, such as that of jumping 
from a railway train in rapid motion. In the absence 
of any evidence of the want of ordinary capacity in 
the particular boy, he should not be treated as a child 
of “‘tender years,” but as a young person who has 
passed that period, and become chargeable with such 
diligence as might fairly be expected of the class and 
condition to which he belongs.—CENTRAL RAILROAD & 
BANKING CO. Vv. PHILLIPS, Ga., 178. E. Rep. 952. 

8. NEGOTIABLE INSTRUMENTS.—An action cannot be 
maintained against a wife jointly with her husband, 
ona note executed by him alone, because stock ina 
corporation for which the note was given was taken 
and held by them as community property.—COMMER- 
CIAL BANK OF VANCOUVER Y. SCOTT, Wash., 83 Pac, Rep. 





81. NEGOTIABLE INSTRUMENTS—Bona Fides of Holder. 
—In an action by the indorsee of a note procured by 
fraud, the burden is on plaintiff to show that he is an 
innocent holder for value.—JORDAN V. GROVER, Cal., 
33 Pac. Rep. 889. 

82. PARTNERSHIP — Powers—Making general Assign- 
ment.—A partner has no implied authority to 
make a general assigninent of the partnership prop- 
erty for the benefit of creditors unless his copartner is 
absent, so that he cannot be consulted, or is incapable 
of giving his consent or dissent.—BILL v. POSTLEY, 
Va., 178. E. Rep. 946. 

83. PARTNERSHIP — Surviving Parties—Banking De- 
posits.—Since the legal title to firm assets, on the 
death of one partner, vests in the survivor, deceased’s 
administrator has no action against the bank for 
moneys deposited and checked out by the survivor in 
the firm’s name, and in continuance of their usual 
course of business, though the bank knew of the death ; 
and it would make no difference that the survivor 
owned no stock, and was only a nominal partner, un- 
less the bank were charged with notice of those facts. 
—RICE V. MERCHANTS’ & PLANTERS’ NAT. BANK, Ala., 13 
South. Rep. 659. 

84. PRINCIPAL AND AGENT—Agent’s Fraud against 
Principal.—An agent with authority to lend money 
fraudulently took for his own use a part of his princi- 
pal’s funds, and forwarded to his principal a note by 
an irresponsible maker for the amount, with bonds of 
a certain corporation as collateral, representing that 
he had loaned the amount on the note. The bonds he 
had fraudulently put into circulation, acting as agent 
of the corporation: Held, that the agent acted ad- 
versely to his principal, who therefore was not charged 
with knowledge of defenses to the bonds.—THOMSON- 
HOUSTON ELECTRIC CO. v. CAPITOL ELECTRIC Co., U.S. 
C. C. (Tenn.), 56 Fed. Rep. 849. 

85. PROCESS — Service — Amendment.—Code Civil 
Proc. § 432, providing that if the complaint be amended 
a copy of the amendments or amended complaint must 
be served onthe defendants affected thereby, applies 
to amendments made after the parties have been 
brought into court; and if the amendment is made be- 
fore service on defendants the summons may issue as 
in other cases, and require defendants to appear and 
answer “the complaint filed” without referring to the 
amendment.—DOWLING V. COMERFORD, Cal., 33 Pac. 
Rep. 853. 

86. PRocEss — Service by Publication.—Under Laws 
1888, pp. 26, 27, §5, providing for service by publication 
when other service cannot be had by reason of the 
absence of defendant, an affidavit which states that 
defendants ‘‘are absent from the county of P and that 
their place of residence is unknown,” is insufficient.— 
STATE V. SUPERIOR CourRT, Wash., 33 Pac. Rep. 827. 

87. PUBLIC LANDS—Presumption.—Act Cong. March 3, 
1877 (19 Stat. 892, § 2), relative to territories, confirmed 
all entries which had been theretofore allowed upon 
lands “afterwards ascertained” to have been embraced 
in the corporate limits of any town, but which entries 
are or shall be shown to include only unoccupied lands 
of the United States, not used for municipal purposes: 
Held, that an entryman was not presumed to know the 
limits of any town incorporated by a territorial legis- 
lature, since otherwise no land could have been “af- 
terwards ascertained” by him to have been embraced 
in the corporate limits of any town, and section 2 of 
the act could have no possible application.—ALGER V. 
HILL, Wasbh., 33 Pac. Rep. 872. 

88. RAILROAD COMPANY—Authority of Agent.—In an 
action against a railroad company for failure to de- 
liver goods, an instruction that defendant was bound 
by a promise made by aclerk in the office of defend- 
ant’s auditor that defendant would pay for the goods 
is erroneous, in the absence of evidence that the clerk 
had authority to make such promise.—GULF, C. & 8. F. 
Ry. Co. Vv. JACOBS, Tex., 23S. W. Rep. 145. 


89. RAILROAD COMPANY—Negligence—Rate of Speed. 
—In an action forthe death of plaintiff's mother fron 
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injuries received at a railroad crossing in a city which 
had an ordinance prohibiting the running of trains 
faster than six miles an hour, the court instructed that 
it was decedent’s duty to look and listen before step- 
ping on the track, but, if the jury found that she saw 
the train, she had a right to presume, unless she knew 
to the contrary, that the person in charge of the train 
would not run faster than six miles an hour, and to 
act on that presumption: Held, that the instruction 
was proper, as advising the jury what, under the law, 
were decedent’s rights and duties, and that it did not 
direct them to presume a fact concerning which there 
was evidence.—SULLIVAN V. MISSOURI Pac. Ry. Co., 
Mo., 28S. W. Rep. 149. 

90. RAILROAD COMPANIES—Ultra Vires—Alienation of 
Franchise.—A railroad company organized under the 
laws of Washington has no authority to transfer its 
franchises, except by sale and conveyance or lease 
made in accordance with the statutes relating to the 
transfer of titles to such property; and where, by a 
80-called ‘‘traftic agreement,” the trustees, without 
the consent ofthe minority stockholders, in effect, 
transfer to another railroad company the entire con- 
trol and management of the property, for practically 
the legal life-time of the corporation, such contract is 
illegal and void.—EARLE V. SEATTLE, L. S. & E. Ry. Co., 
U.S.C. C. (Wash.), 56 Fed. Rep. 909. 

91. REMOVAL OF CAUSES — Corporation — Execution 
against Stockholders.—Rev. St. Mo. 1889, § 2517, pro- 
vides that after the return nulla bona of an execution 
against a corporation the judgment creditor may, on 
motion, and after notice in writing to the person to be 
charged, have an execution against any stockholder 
therein for the amount of his unpaid stock: Held, 
that this proceeding to charge the stockholder is not 
merely auxiliary to and dependant upon the suit 
against the corporation, but is itselfa “suit,” within 
the meaning of the removal of causes acts, and may 
be removed by the stockholder to a Federal Court 
when the requisite diversity of citizenship exists.— 
LACKAWANNA COAL & IRON CO. V. BATES, U. 8. C. C. 
(Mo.), 56 Fed. Rep. 737. 

92. SALE—Acceptance—Burden of Proof.—In an ac- 
tion for goods sold and delivered, where the goods 
were contracted for in writing, to be delivered at a 
place agreed upon by the parties, proofof delivery at 
such place raises a presumption of acceptance by the 
purchaser. In such case the seller is not bound to 
prove any actual acceptance; the purchaser must dis- 
prove it.—WHITE V. HARVEY, Me., 27 Atl. Rep. 106. 

93. SALE — Rescission — Fraud.—A chattel purchased 
through fraud, and sold by the purchaser of it in pay- 
ment of his existing debt, may be reclaimed by the 
original vendor on discovery of the fraud, although 
the last vendee was ignorant of it.—HURD v. BICKFORD, 
Me., 27 Atl. Rep. 107. 

94. SALE — Rescission for Fraud.—A sale effected 
through the false and fraudulent representations of 
the vendee may be rescinded by the vendor without 
the return of part payments made by the vendee, where 
it appears that the vendee, from the goods purchased, 
had sold more than enough to reimburse him for the 
payments made.—SLOANE V. SHIFFER, Penn., 27 Atl. 
Rep. 67. 

95. SALE—Rescission by Seller.—A seller may rescind 
a sale effected by the fraud of the purchaser, without 
returning the money received in part payment, where 
it appears that the portion of the goods undisposed of 
by the purchaser does not exceed in value the balance 
due the seller.—SCHOFIELD V. SHIFFER, Penn., 27 Atl. 
Rep. 69. 

96. SALE—Rescission for Fraud—Laches.—A rescission 
of a sale, on the ground of fraud, 444 months after the 
fraud was discovered, is not, in the absence of excuse 
for the delay, the prompt action required by Civil 
Code, § 1691, to justify a rescission.—GAMBLE V. TRIPP, 
Cal., 88 Pac. Rep. 851. 

97. SALE OF LAND—Bona Fide Purchaser.—A purchaser 
with notice of outstanding equities is not affected 





thereby, if his vendor was an innocent purchaser.— 
Gutr, C. & S. F. Ry. Co. v. GILL, Tex., 23S. W. Rep. 142. 

98. SALE OF LanD—Rescission.—When a contract for 
the sale of land is rescinded by the parties, the vendee 
has a right to recover back payments made, though 
the contract provided that on default in payment the 
vendee shall forfeit all rights and payments already 
made.—SHIVELY V. SEMI-TROPIC LAND & WATER Co., 
Cal., 33 Pac. Rep. 848. 

99. SETTLEMENT—Rescission.—Before one can sue for 
a claim which he admits was included in an agreement 
settling several claims, but which he seeks to enforce 
because he was mistaken in supposing that a claim of 
another person against him was included in the settle- 
ment, he must offer to rescind the agreement.—GALvIN 
v. O'BRIEN, Mich., 56 N. W. Rep. 85. 

100. TRIAL—Credibility of Witness.—The whole testi- 
mony of a witness is not to be disregarded because he 
testified falsely as toa material fact, unless he did so 
knowingly and willfully. — FOLLETT Vv. TERRITORY, 
Ariz., 33 Pac. Rep. 869. 

101. VENDOR AND VENDEE—Sale of Land—Rescission. 
—Where the vendee of land notifies the vendor that he 
cannot and will not complete the purchase, the vendor 
need not offer to perform, and by failing to do so does 
not authorize the vendee to consider the contract as 
rescinded, so that he recover the payments made by 
him,.—CLEARY V. FOLGER, Cal., 33 Pac. Rep. 877. 

102. WATER COURSES — Floating Logs—Overfiow.—In 
an action by a riparian owner against one engaged in 
floating logs, for causing an overflow, it is error to 
refuse to charge that plaintiff’s case is based on negli- 
gence; that there is no presumption that it was unlaw- 
ful to float logs; and that plaintiff must show want of 
ordinary care,—and to charge, instead, that plaintiff 
should recover if the logs formed a gorge obstructing 
the natural flow of the stream, and the gorge was sud- 
denly released, causing the stream to overflow. as the 
latter charge practically ignores the question of negli- 
gence. — HOPKINS V. BUTTE & M. COMMERCIAL CO., 
Mont., 33 Pac. Rep. 817. 

103. WILL — Charitable Devises — Indefiniteness. — 
Testator devised land to trustees, to manage to the 
best advantage. Although expressing a preference for 
some educational purpose, it was left to the trustees 
to divert the property to any other charity, should they 
deem it desirable: Held, that effect could not be given 
to the devise, because too indefinite. — JOHNSON Vv. 
JOHNSON, Tenn., 238. W. Rep. 114. 

104. W1LL—Construction. — Testatrix gave one-third 
of the residue of her estate to five nephews and nieces, 
“and F and A, children of W, deceased” (a nephew), 
and a child of a certain other deceased nephew named; 
and directed that if any of her ‘‘aforesaid nephews or 
nieces, shall die, leaving lawful issue him or her sur- 
viving, such issue shall take the share which the par- 
ent, if living. would take:” Held, that F and A took 
per stirpes, and not per capita.—GEERY V. SKELDING, 
Conn., 27 Atl. Rep. 77. 

105. WILL—Description of Devisees.—Testator devised 
a lot and houses to his wife for life, ‘‘and at her death” 
to E, and, if E die without issue ‘‘living at the death of 
my wife, or if he should die after the death of my wife 
without leaving any child or children, I devise the 
above-described lot and houses to the living children 
of my daughter, B, and the child or children of any of 
her children that may be dead.” E died before the 
death of testator’s wife, without issue, and children of 
B were living at the death of such life tenant: Held, 
that children of B born after the death ofthe life tenant 
took nothing by the devise.—BLAss Vv. HELMS, Tenn., 
238. W. Rep. 138. 

106. Writ—Effect of Refusal.—Where a writ of pro- 
hibition is asked for to restrain a court from proceed- 
ing on the ground that it has no jurisdiction, the denial 
of the writ, without any decision on such question, 
does not take away the right to have it considered on 
writ of reyiew.—TOWN OF SANTA MONICA V. ECKERT, 
Cal., 33 Pac Rep. 880. 





